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PARTIES TO PROCEEDINGS BELOW
Pursuant to Rules 24(b) and 24(a)(1) of the Utah Rules of Appellate Procedure, the
following is a complete list of all parties to the District Court proceedings that are the
subject of this appeal, and their respective party designations in those proceedings:1

1

1.

GDE CONSTRUCTION, INC., Plaintiff in the instant consolidated Case
No. 080402840, Counterclaim Defendant, and Defendant in several cases
consolidated into the instant case.

2.

DIANNE W. LEAVITT, an individual, Defendant, Counterclaimant,
Crossclaim Defendant, and Plaintiff in Case No. 080403334, which was
consolidated into the instant case.

3.

BANK OF AMERICAN FORK, Defendant, Counterclaimant, and
Crossclaim Defendant.

4.

INTERIORS UNLIMITED, LC dba STEVE PETERSON INTERIORS,
Defendant, Plaintiff in Case No. 080403330, which was consolidated into
the instant case.

5.

MOUNTAIN LAND DESIGN, INC., Defendant, Plaintiff in Case No.
080404070, which was consolidated into the instant case.

6.

MBA ELECTRIC, LC, Defendant, Plaintiff in consolidated Case No.
080403213, which was consolidated into the instant case.

7.

NOORDA ARCHITECTURAL METALS, INC., Defendant,
Crossclaimant, and Counterclaimant

8.

LIGHTING SPECIALISTS, INC., Defendant.

9.

LORIN LEAVITT, an individual, Third-Party Plaintiff, Plaintiff in Case
No. 080403334, which was consolidated into the instant case.

The District Court proceedings consisted of cases numbered 080402840, 080403213,
080403334, 080403237, 080403330, and 080404070, which were all consolidated into
Case No. 080402840, in which case GDE was the designated Plaintiff. In the
consolidated proceeding all other parties were designated on the docket as "Defendant"
regardless of their party status prior to the consolidation.

HOME OFFICE AND TECHNOLOGIES, INC., Plaintiff in Case No.
080403237, which was consolidated into the instant case.
THE DRYWALL SURGEONS OF UTAH, INC., Defendant
JOHN DOES 1 through 10, Defendants
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STATEMENT OF JURISDICTION
The Utah Court of Appeals lacks jurisdiction over this appeal because the issues
GDE Construction, Inc. ("GDE") presents for review are untimely, as further shown
below. Furthermore, in filing a late appeal, GDE erroneously attempts to rely upon a
proposed order (captioned the "Order Certifying Certain Orders as Final Under Rule
54(b) and Extending Time to File a Notice of Appeal" (the "Post Hoc Order5')) that was
improperly entered February 7, 2011 by the District Court before the time had run for
BAF to file its opposition to GDE's related "Motion to Set Aside Judgments Entered on
January 10, 2011, and Request for 54(b) Certification and Extension of Time to Appeal"
(the "Post Hoc Motion").2 The Post Hoc Order, upon which GDE now relies, purports to
certify (or re-certify) several orders and judgments as final (including orders GDE now
appeals from) and to extend the time to appeal. But, as noted above, the Post Hoc Order
was improperly entered before briefing was complete and was lacking grounds in any
event, as shown in BAF's Opposition to GDE's Post Hoc Motion and its Rule 60(b)
Motion.3
GDE's appeal should also be dismissed because it failed to serve a brief upon
Appellee Bank of American Fork ("BAF"), including one that complies with the Utah
2

The Pro Hoc Order (R. 2624-2623) is attached to BAF's brief as Addendum No. 13;
see also Post Hoc Motion (R. 2534-2532).
3
(R. 2835-2816). BAF timely filed its opposition to GDE's Post Hoc Motion and its Rule
60(b) motion to set aside the Post Hoc Order, but the District Court cancelled the hearing
on, stayed, and did not consider BAF's Rule 60(b) motion pending a ruling in this appeal.
GDE did not file any reply to its Poc Hoc Motion. See District Court Docket, pp. 26-27,
29: see also BAF's Rule 60(b) Motion (R. 2841-2836) and combined Memorandum in
Opposition to GDE's [Post Hoc Motion] and in Support of BAF's Rule 60(b) Motion.
(R.2835-2816).
1

Rules of Appellate Procedure ("URAP"). First, GDE's failure to serve a copy of its
appellate brief on BAF violates URAP 26(a) (stating appellant "shall serve and file a
brief within certain dates and deadlines to be set by the clerk of the appellate court)
(emphasis added); and URAP 21(b) ("Copies of all papers filed with the appellate court
shall, at or before the time-of filing, be served on all other parties to the appeal or
review.") (emphasis added); and URAP 21(c) ("Service may be personal or by mail.55).
Second, the unsigned "Brief of Appellant" ("GDE's Brief5) e-mailed to BAF and other
parties to this appeal violates URAP 24(a) by not including much of the required content,
as set forth below. This appeal should therefore be dismissed because of GDE5s failure
to serve its brief, and its brief stricken for failure to comply with the requirements of
URAP21and24.
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
AND THE STANDARDS OF APPELLATE REVIEW
In its Brief GDE has not appealed any of the grounds or bases upon which the
Summary Judgment Order was granted to BAF, other than the award of attorneys5 fees
and costs for BAF. The Summary Judgment Order granted for BAF on the grounds that
GDE voluntarily released its lien for consideration and waived any further rights to lien
for the same work therefore should be upheld, as further shown below.
Additionally GDE's Brief fails to comply with URAP 24(a)(2) because it fails to
provide a statement of the issues presented for review and fails to state for each issue: the

standard of appellate review with supporting authority, and citations to the record
showing each issue was preserved in the district court or a statement of grounds for
seeking review of an issue not preserved in the District Court. GDE's Brief should
therefore be stricken, with BAF's attorneys' fees on appeal assessed against GDE
pursuant to URAP 24(k).5
Should the Court consider GDE's appeal notwithstanding the deficiencies in the
service and contents of its Brief, BAF states the issues presented for review as follows:
GDE Issue No. 1: Whether the District Court properly struck paragraph 5 of the
"Declaration of Amy Eldredge in Opposition to the Leavitts' Motion for Partial Summary
Judgment Against GDE" (the "Eldredge Declaration"6) as double hearsay as expressly
held by the District Court, or otherwise.
Standard of Review:

"A three-tiered standard of review is used to review

the admissibility of hearsay. In reviewing the admissibility of hearsay, legal conclusions
are reviewed for correctness, factual determinations are reviewed for clear error, and the
4

GDE's Brief includes a section titled "Standard of Review," but its discussion relates
only to the propriety of the District Court's Rule 54(b) certification and its fact
determinations, neither of which are among the issues GDE presents for appeal. GDE
Brief, p. 20.
5
GDE's Brief also fails to meet other requirements of URAP 24(a), including failing to:
(a)(6) set out verbatim the constitutional provisions, statutes, ordinances, rules, and
regulations whose interpretation is determinative of the appeal or of central importance to
the appeal; (a)(7) provide a statement of the case; and (a)(l 1) provide an addendum or a
statement that no addendum in necessary. This Court therefore should strike and
otherwise disregard GDE's Brief, dismiss its appeal, and award attorney fees to BAF.
URAP 24(k). ("Briefs which are not in compliance [with rule 24] may be disregarded or
stricken by the court.. .and the court may assess attorney fees against the offending
lawyer.").
6
The Eldredge Declaration (R. 2029-2026) and related Order to Strike noted below (R.
2321-2316) are attached to BAF's brief as Addenda 9 and 10, respectively.

ultimate question of admissibility is reviewed for abuse of discretion." State v. C.D.L.,
2011 UT App 55, % 29, 250 P.3d 69, 79 (internal cites omitted). The District Court's
determination that GDE offered paragraph 5 to prove the truth of the matters asserted is
therefore reviewed for clear error, while the ultimate question of the admissibility of
paragraph 5 is reviewed for abuse of discretion.
Demonstration that Issue No. 1 Was Not Preserved in the District Court:
Issue No. 1 was raised before the District Court in the briefing relating to the Leavitts5
Motion to Strike, but GDE raises new arguments in its appellate Brief not preserved in
the District Court which must therefore be ignored. Patterson v. Patterson, 2011 UT 68,
f 14, 2011 WL 5155159 ("We generally will not consider an issue unless it has been
preserved for appeal. An issue is preserved for appeal when it has been 'presented to the
district court in such a way that the court has an opportunity to rule on it.'") (citing Jacob
v. Bezzant, 2009 UT 37, ^ 34, 212 P.3d 535 ("[W]e do not address arguments brought for
the first time on appeal unless the [district] court committed plain error or exceptional
circumstances exist.")).
Specifically, GDE argues for the first time on appeal that the second level of
hearsay in paragraph 5 (the Leavitts' restating of the contents of what was referred to in
the briefing below as the "City Wide Letter") falls within the hearsay exception of Utah
Rules of Evidence ("URE") 801(d)(2) for statements by a party opponent. GDE never

7

See Leavitts5 Motion to Strike Portions of the "Declaration of Amy Eldredge In
Opposition to the Leavitts' Motion for Partial Summary Judgment Against GDE (R.
2059-2057).
A

raised that argument below.
Moreover, BAF disputes GDE has made any proper or timely appeal of Issue No.
1. The District Court's "Order Striking GDE Construction's Defense of Mutual Mistake
and Portions of the Declaration of Amy Eldredge" (the "Order to Strike") was entered
November 29, 2010. It was not certified as final at that time, but became final upon the
entry and certification as final of the Summary Judgment Order on December 9, 2010
(the "Summary Judgment Order"),9 which was based in part upon the Order to Strike
in finally resolving a number of the pending claims, including all claims between BAF
and GDE. GDE's Notice of Appeal was not filed until February 1, 2011. GDE therefore
did not file a timely appeal of the Order to Strike. See URAP 3(a) and 4(a) (requiring
filing a notice of appeal within 30 days); see also, Clark v. Archer, 2009 UT App. 48, f 3
(appeals from orders certified as final under URCP 54(b) must be filed within 30 days of
the certification). GDE's attempt to later re-certify the Order to Strike as final in the Post
Hoc Order entered February 7, 2011, and thereby ostensibly extend the time to appeal,
was improper and ineffective, as shown below.
GDE Issue No. 2: Whether the District Court properly held, including under
URCP 8(c) and 9(b), that GDE waived the affirmative defense of mutual mistake by
failing to raise it until its memorandum opposing the BAF and Leavitt summary
8

See Mem. in Supp. of Leavitts' Motion to Strike (R. 2099-2091); GDE's Opp. to
Leavitts' Motion to Strike (R. 2166-2157); and Leavitts' Reply Mem. in Supp. of Motion
to Strike (R. 2176-2170).
9
The "Order Dismissing GDE Construction's Claims, Releasing Its Lien and Lis
Pendens, Ordering it to Remove Mountain Land Design's Lien, and Awarding Attorneys'
Fees to Bank of American Fork" {i.e., Summary Judgment Order) (R. 2391-2377) is
attached to BAF's brief as Addendum No. 11.

judgment motions.
Standard of Review:

The actions or events supporting waiver are factual in

nature and should be reviewed under an abuse of discretion standard. See Meadow Valley
Contractors, Inc. v. State Dept. ofTransp., 2011 Utah 35, Tf 13, —P.3d—. But whether
the District Court erred in interpreting or applying the rules of procedure is a
determination of law which should be reviewed for correctness. Ostler v. Buhler, 1999
UT 99, Tf 5. GDE did not controvert below and has not appealed the District Court's fact
determinations, as evidenced by its failure to marshal the evidence in its Brief to support
any such fact appeal. See Rule 7(c)(3)(A) URCP ("Each fact set forth in the moving
party's memorandum is deemed admitted for purpose of summary judgment unless
controverted by the responding party"); see also West Valley City v. Majestic Inv. Co.,
818 P.2d 1311, 1313 (Utah Ct. App. 1991) (stating in order to properly challenge the
district court's findings, the challenging party must marshal all relevant evidence
presented which tends to support the findings and demonstrate why the findings are
clearly erroneous); see also 438 Main St. v. Easy Heat, Inc., 2004 UT 72, ^ 51, 99 P.3d
801 (holding the failure to object to the adequacy of findings of fact in the district court
prevented appellant from doing so for the first time on appeal).
GDE further admits that other than a "catch-all" defense included in its answer to
the Leavitts' complaint, GDE never asserted a defense of mutual mistake until briefing its
opposition to the summary judgment motions. Therefore, the District Court's application
of the Utah Rules of Civil Procedure ("URCP") in holding GDE waived the affirmative
defense of mutual mistake should be reviewed for correctness.

Demonstration that Issue No. 2 Was Not Preserved in the District Court:
Issue No. 2 was raised before the District Court in the briefing relating to the Leavitts'
and BAFs separate motions to strike.10 But GDE raises new arguments related to Issue
No. 2 in its appellate Brief that were not preserved in the District Court which must
therefore be ignored. See Patterson, at ^f 14.
GDE argues in its Brief that it should now be permitted to amend its Answer to the
Leavitts' "Amended Verified Complaint" to include the defense of mutual mistake, but
GDE never filed a motion seeking leave of the District Court to amend its Answer to add
the defense of mutual mistake. GDE's Notice of Appeal makes no reference to any order
denying a motion to amend its pleadings. Indeed, even if GDE had made a motion to
amend in connection with its summary judgment briefing, which it did not, the District
Court would have been required to deny any such motion to amend. Holmes
Development LLC v. Cook, 2002 UT 38, 48 P.3d 895,fflf56-59 (motion to amend
complaint cannot be made in memorandum in opposition to summary judgment, but
requires separate motion with supporting memorandum that states with particularity the
grounds for the amendment). Since it failed to make any motion to amend or raise the
issue below, GDE's new argument about amending its pleadings, being raised for the first
time on appeal, is improper and must be denied. See Patterson, 2011 UT 68, ^ 14.
Moreover, GDE has not made any proper appeal of Issue No. 2. The Order to
Strike, in which the District Court struck GDE's belatedly raised defense of mutual
10

See, supra footnotes 7-8; see also BAF's Motion to Strike (R. 2126-2121); GDE's
Opp. to BAF's Motion to Strike (R. 2181-2177); and BAF's Motion to Strike Reply (R.
2199-2189).

mistake, was entered November 29, 2010. The Order to Strike was not certified as final at
that time, but became final upon entry and Rule 54(b) certification of the Summary
Judgment Order on December 9, 2010, which was based in part upon the Order to Strike
in finally resolving a number of the pending claims, including all claims between BAF
and GDE11. GDE's Notice of Appeal was not filed until February 1, 2011; GDE therefore
did not file a timely appeal of the Order to Strike. URAP 3(a) & 4(a); see also, Clark,
2009 UT App. 48, If 3. GDE's attempt to later re-certify the Order to Strike as final in the
Post Hoc Order entered February 7, 2011, and thereby ostensibly extend the time to
appeal, was improper and ineffective, as shown below.
GDE Issue No. 3: Whether the District Court properly held that the undisputed
facts established GDE's acceptance of a promissory note and trust deed in exchange for
the release of its mechanic's lien constituted an accord and satisfaction.
Standard of Review:

Issue No. 3 is a determination of law reviewed for

correctness. See e.g., ProMax Development Corp. v. Raile, 2000 UT 4, ^ 17, 998 P.2d
254, (whether facts constituted an accord and satisfaction was legal conclusion reviewed
for correctness); see also, Gottling v. P.R. Inc., 2002 UT 95, % 5, 61 P.3d 989 (appellate
court reviews district court's summary judgment ruling for correctness).
Demonstration that Issue No. 3 Was Preserved in the District Court: Issue
No. 3 was raised before the District Court in the briefing relating to the Leavitts' "Motion
for Partial Summary Judgment Against GDE Construction" ("Leavitts Partial SJ

11

See SJ Order at Addendum No. 11 (R. 2391-2376).
Q

Motion").

However, GDE has not made any timely appeal of Issue No. 3, which was

decided by the District Court's December 9, 2010 Summary Judgment Order. The
Summary Judgment Order contained language certifying it as final under Rule 54(b), but
GDE failed to file an appeal within 30 days after its entry. GDE's attempt to later recertify the Summary Judgment Order as final in the Post Hoc Order entered February 7,
2011, and thereby ostensibly extend the time to appeal, was improper and ineffective, as
shown below.
In addition, even though the Court found accord and satisfaction at the summary
judgment stage on the basis of undisputedfacts, GDE purports in its Brief to challenge
the facts underlying the District Court's finding.14 GDE has not properly appealed the
District Court's fact findings, however, as evidenced by its failure controvert the facts

1Z

See Leavitts' Partial SJ Mem. (R. 1463-1435); GDE cs Opp. to Leavitts' Partial SJ
Motion (R. 2025-2007); and Leavitts' Partial SJ Reply (R. 2119-2100).
13
GDE states "BAF argues that these Orders were not properly certified under Rule
54(b)," but confusingly adds that the "proposed orders submitted jointly by BAF and the
Leavitts included language certifying them as final under Rule 54(b), and BAF did not
object at that time and has waived that argument." GDE Brief at p. 16. While BAF does
dispute the Post Hoc Order was not a proper final order, and was ineffective to re-certify
the Summary Judgment Order as final and extend GDE's time to appeal, BAF does not
dispute that the Summary Judgment Order was properly certified as final under Rule
54(b) "with respect to all matter stated therein as between GDE and BAF, and as to all
matters stated therein as claimed by GDE against the Leavitts." See SJ Order, Addendum
No. 11 (R. 2391-2376). Those claims asserted by the Leavitts as against GDE (including
the Leavitts' attorneys' fees and abuse of lien claims), however, were not certified as
final in the Summary Judgment Order, and the additional orders GDE attempted to certify
as final in the Post Hoc Order are not properly certified final orders, including as argued
in BAF's Rule 60(b) Motion currently pending before the District Court. (R.2841-2836).
14
See e.g., GDE's Brief at "Statement of Relevant Facts"fflf19, 25 and pp. 18-19, and
pp.27-29 (challenging the District Court's fact finding that there was a dispute as to the
amount owed, that there was a payment made in satisfaction of the debt, and that GDE
accepted the payment as full satisfaction).
o

below and to marshal any evidence to support such an appeal. See Rule 7(c)(3)(A)
URCP; West Valley City, 818 P.2d at 1313; see also 438 Main St., 2004 UT 72,1ffl 51, 56.
The only issue being appealed is the District Court's application of the law to the
undisputed facts as found by the District Court.
GDE Issue No. 4: Whether the District Court properly awarded fees to BAF
under the contractual "Guaranties of Completion and Performance" ("Guaranties")15
which were admittedly signed by GDE.
Standard of Review: Issue 4 is a determination of law which is reviewed for
correctness. Gottling v. P.R. Inc., 2002 UT 95, ^ 5 (appellate court reviews district court's
summary judgment ruling for correctness).
Demonstration that Issue No. 4 Was Preserved in the District Court:
Although GDE argued the enforceability of the Guaranties in its opposition to summary
judgment and its Request for Reconsideration or Clarification before the District Court,16
the arguments GDE now relies upon in its Brief were not preserved. For the first time on
appeal, GDE argues the Guaranties are unenforceable subordination agreements under
this Court's recent Olsen v. Chase case opinion, which was decided after entry of the
Summary Judgment Order. Since GDE failed to preserve it, this new subordination

15

The Guaranties (R. 1616-1613 & 1628-1626) are attached to BAF's brief as Addendum
No. 8.
16
See BAF's SJ Mem. at pp. 11-13 (R. 1826-1824); GDE's Mem. in Opp. to BAF's SJ
Motion at pp. 21-26 (R. 1909-1904); BAF's SJ Reply at p. 5 (R. 2130); GDE's Req. for
Reconsideration at pp. 6-7 (R. 2308-2307).
17
See GDE's Opp to BAF's SJ Motion at p. 25 (R. 1905) and GDE's Req. for
Reconsideration at pp. 6-7 (R. 2308-2307); see also Olsen v. Chase, 2011 UT App 181,»
P.3d - .
m

argument must be ignored. See Patterson, 2011 UT 68, If 14.
In addition, GDE has not made any proper appeal of Issue No. 4. The District
Court decided enforcement of the Guaranties was proper in the Summary Judgment
Order on December 9, 2010, which GDE failed to timely appeal within 30 days as noted
above. GDE's attempt to later re-certify the Order to Strike as final in the Post Hoc Order
entered February 7, 2011, and thereby ostensibly extend the time to appeal, was improper
and ineffective, as shown below.
ABANDONED ISSUES: In its Notice of Appeal, GDE stated it was appealing
from the following additional orders and judgments of the District Court:
1.

"Order of January 4, 2011 denying GDE's request for reconsideration; and

if appropriate, [sic]" (the "Reconsideration Order");
2.

"Order of January 4, 2011 granting the Leavitts' request for attorneys' fees"

(the "Leavitt Attorney Fee Order"); and
3.

"Judgment of January 10, 2011, awarding BAF its attorneys' fees" (the

"BAF Attorney Fee Order")18.
GDE's Brief makes no arguments for reversal of the Reconsideration Order, the
Leavitt Attorney Fee Order, or the BAF Attorney Fee Order (which only determined the
amount of fees awarded to BAF pursuant to the Summary Judgment Order in which the
District Court held (and GDE has not contested) that BAF is the prevailing party and
therefore entitled to recover its fees).
Similarly, GDE identifies three additional issues in its Docketing Statement that it
18

See Notice of Appeal at 2.
11

abandons in its Brief, including: (c) "Whether GDE is entitled to file an Amended
mechanic's lien which includes the amounts owed to its suppliers and subcontractors on
the project;" (e) "Whether a claim for quantum meruit, implied in fact, is barred by an
enforceable contract;" and (g) "Whether or not Attorney's Fees for the 'Successful Party'
were appropriately awarded to the Leavitts, and to Bank of American Fork."19 None of
issues (c), (e), or (g) is argued in GDE's Brief. Rather, GDE states in its Brief it is
appealing only "three issues:"
1) whether the trial court properly struck the defense of mutual mistake and
portions of the Declaration of Amy Eldredge; 2) whether the trial court
property found that there was an accord and satisfaction between the
Leavitts and GDE; and 3) whether the trial court properly rules that the
First and Second Guaranties are enforceable against GDE.
Because the Reconsideration Order, the Leavitt Attorney Fee Order, or the BAF
Attorney Fee Order and issues (c), (e), and (g), from GDE's Docketing Statement are not
addressed in GDE's Brief, and are not among the "three issues" GDE identified as the
exclusive subjects of its appeal, GDE has abandoned those issues; BAF will not address
them and neither should this Court consider them. State v. Garner, 2002 UT App. 234, ^f
8. ("It is well established that Utah appellate courts will not consider claims that are
inadequately briefed."). Issues which are mentioned, but not discussed in the argument
section of the brief, or for which there is no legal analysis or authority stated, should not
be considered. State v. Jennings, 875 P.2d 566, 569, n. 3 (Utah App. 1994) (refusing to
consider issues mentioned in appellant's statement of issues but not discussed in the

19
20

See Docketing Statement at 4, 5.
GDE Brief at p. 21.

argument section of the brief).

CONTROLLING STATUTES AND CONSTITUTIONAL PROVISIONS
There are no controlling statutes or constitutional provisions applicable to this
appeal.
STATEMENT OF THE CASE
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GDE appeals from the Summary Judgment Order and the Order to Strike

as

they relate to: (1) the validity and enforceability of a certain mechanic's lien that GDE
recorded against the Leavitts' residential property located in Utah County (the
"Property") upon which BAF held trust deeds recorded as security for the loans BAF
made to the Leavitts, and; (2) the District Court's award of attorneys' fees to BAF under
the contractual Guaranties GDE signed in favor of BAF.
GDE was the general contractor the Leavitts hired to undertake a substantial
remodel of their home located on the Property (the "Project"). In 2007, after the Project
began and because costs increased more than originally contemplated by the Leavitts and
GDE, BAF made two construction loans to Dianne Leavitt for the Project in the principal
amounts of $1,137,000 and $600,000 (collectively the "BAF Loans"). The first BAF
Loan in the principal amount of $1,137,000 was made in February of 2007 and the
second BAF loan in the principal amount of $600,000 was made in December 2007
because funds from the first loan ran out and costs for the Project continued to rise. The
21
See Addendum No. 11 (R. 2391-2376).
22
See Addendum No. 10 (R. 2321-2316).
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BAF Loans were both secured by trust deeds recorded upon the Property also in 2007
("BAF Trust Deeds").23 As a further condition and inducement for BAF to make the
Loans, GDE executed, for each loan, a "Guaranty of Completion and Performance" (i.e.,
the Guaranties) in which GDE agreed to complete the Project within available fiinds or to
assume the risk of any cost overruns and to pay BAF's attorneys fees and costs in
connection with the enforcement of the Guaranties.
On March 18, 2008, GDE recorded a mechanic's lien against the Property to
secure payment of "labor, materials and/or equipment" furnished by GDE between
October 10, 2006 and April 30, 2008 (the "First Lien"). Two weeks later, on April 2,
2008, GDE signed and recorded a release of its First Lien (the "Release of Lien"),
accepting as full payment a promissory note from Mrs. Leavitt ("GDE Note") secured by
a deed of trust recorded on other property owned by Mrs. Leavitt in Washington County
("GDE Trust Deed")24. When Mrs. Leavitt defaulted on the terms of the GDE Note,
GDE recorded a second mechanic's lien on the Utah County Property, alleging the same
amount due for the same dates of service as were the subject of the First Lien ("Second
Lien"). GDE later amended the Second Lien to increase the amount of money it claimed
to include not only amounts owed for labor and materials supplied by GDE, but also to
include amounts owed to numerous subcontractors and others ("Amended Lien").25
GDE filed this action seeking, principally, to foreclose its Amended Lien on the
23

See BAF Notes and Trust Deeds (R. 1788-1702).
The First Lien (R. 383-382), Release of Lien (R.376), GDE Note (R.380) and GDE
Trust Deed (R.378) are attached to BAF's brief as Addenda 1, 4, 2, and 3, respectively.
25
The Second Lien (R. 374-373) and Amended Lien (R. 371-370) are attached to BAF's
brief as Addenda 5 and 6. respectively.
24
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Property, including as against Mrs. Leavitt, BAF, and various others who are not relevant
to this appeal. Mrs. Leavitt and her husband Lorin commenced a separate action alleging
claims against GDE in connection with the Project. The two, and other actions, were
consolidated into the present action. Mrs. Leavitt also brought counterclaims against
GDE.
The only claim GDE asserted against BAF is its lien foreclosure claim. BAF
counterclaimed against GDE for breach of the Guaranties. It has brought no other claims
against GDE.
After the close of discovery, BAF moved for summary judgment dismissing all of
GDE's claims asserted against it and on its only counterclaim claim against GDE for
enforcement of the Guaranties.
The Leavitts also filed a motion, seeking only partial summary judgment.
Both BAF and the Leavitts sought to establish the invalidity and unenforceability
of the Amended Lien, but each under different legal theories. The Leavitts argued,
among other things, the Amended Lien was unenforceable because an accord and
satisfaction had been reached when GDE agreed to accept the GDE Note and GDE Trust
Deed as payment in full settlement of the amounts claimed in the First Lien (which
admittedly were the same amounts it asserted in the Second Lien and Amended Lien).
BAF brought its summary judgment motion on the principal grounds that GDE, by
voluntarily releasing its First Lien for consideration, GDE had waived its right to
subsequently assert any lien for the same amounts, work and time periods claimed in its
First Lien (the "GDE Debt"). The Second and Amended Liens, in which GDE
1 ^

admittedly claimed the same GDE Debt previously claimed in the released First Lien,
were therefore void and invalid as a matter of law.26 BAF also sought to recover its
attorneys' fees and costs under the Guaranties.
In opposition only to the Leavitts' summary judgment motion, GDE raised, for the
first time, the defense of mutual mistake. Relying on the Eldredge Declaration,
particularly paragraph 5, GDE argued, contrary to its deposition testimony, that neither
GDE nor the Leavitts ever intended the GDE Note and GDE Trust Deed to be payment of
the GDE Debt. GDE argued that both parties mistakenly believed the Release of Lien
would permit the Leavitts to obtain permanent financing and complete the Project. GDE
further argued it had stated a "catchall" defense in its answer to the Leavitts' complaint,
which encompassed the defense of mutual mistake.
Failing to recognize the differences between BAF's waiver argument and the
Leavitts' accord and satisfaction argument, GDE opposed BAF's summary judgment
motion only by incorporating its opposition to the Leavitts' motion, except for separately
addressing the enforceability of the Guaranties and BAF's claim for attorneys' fees.
On motion from both BAF and the Leavitts, the District Court, in its November
29, 2010 Order to Strike, held that GDE's "catchall" defense was insufficient, struck
GDE's defense of mutual mistake, struck paragraph 5 of the Eldredge Declaration as
double hearsay, and also disregarded all portions of the Eldredge Declaration which were

26

BAF also argued Utah's one-action rule required GDE to foreclose the GDE Trust
Deed when Mrs. Leavitt defaulted, with the proceeds applied to the GDE Debt it secured
prior to taking any further action to recover the GDE Debt, but the District Court did not
reach this issue. See generally SJ Order, Addendum No. 11; Ruling (R. 2391-2376).
1^

filed in support of GDE's attempt to claim an affirmative defense of mutual mistake.
The District Court subsequently granted both BAF's and Leavitts' motions for
summary judgment against GDE, including awarding BAF its attorneys' fees under the
Guaranties. The Summary Judgment Order entered findings of fact and conclusions of
law separately establishing accord and satisfaction (as the Leavitts had argued) and lien
waiver (as BAF had argued).27 The granting of BAF's summary judgment motion
resolved all outstanding claims between BAF and GDE. The granting of Leavitts'
motion for partial summary judgment motion left pending the Leavitts' claims against
GDE for abuse of lien and attorneys'fees.
The Summary Judgment Order entered on December 9, 2010 contained language
certifying it as final under Utah R. Civ. P. 54(b), "with respect to all matter stated therein
as between GDE and BAF, and as to all matters stated therein as claimed by GDE against
the Leavitts."

GDE did not file its Notice of Appeal until February 8, 2011, more than

30 days after the Summary Judgment Order had been entered and certified as final.
On January 27, 2011, well after the expiration of the 30 day deadline to appeal the
Summary Judgment Order, GDE filed its Post Hoc Motion, seeking 54(b) certification (or
re-certification in some cases) of a number of orders and judgments, including the Order
to Strike and the Summary Judgment Order, as well as an extension of time to appeal
those orders and judgments. On February 7, 2011, before BAF had filed its opposition to
the Proc Hoc Motion, and before any opposition was due, the District Court entered the

27
28

See SJ Order, pp. 10-11, Addendum No. 11 (R. 2382-2381).
Addendum, No. 11 (R 2378).
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Post Hoc Order. On February 8, 2011, GDE filed its Notice of Appeal. BAF timely filed
its opposition to GDE's Post Hoc Motion and also filed a Rule 60(b) motion to set aside
the Post Hoc Order, but the District Court stayed consideration of BAF's Rule 60(b)
motion pending a ruling in this appeal.
BAF filed a "Motion for Summary Disposition" with this Court, which was
denied, but the Summary Disposition Order from this Court stated "the district court
retains jurisdiction to consider BAF's Rule 60(b) motion and the court should rule on it
as a determination on the 60(b) motion may impact the scope of appeal."29 BAF
thereafter filed in the District Court a request to submit on GDE's Post Hoc Motion and
on BAF's 60(b) motion, attaching a copy of this Court's April 26, 2011 Summary
Disposition Order. Nevertheless, the District Court has not lifted its stay and has not
ruled on the matter. BAF maintains the Post Hoc Order was improper and ineffective to
extend GDE's time to appeal the Summary Judgment Order and Order to Strike.

STATEMENT OF RELEVANT FACTS
In its "Statement of Relevant Facts," GDE identifies several purported fact
disputes. For example, in paragraph 19, GDE contends it "never expected the Leavitts to
make payment on the GDE Note" while the Leavitts did, and in paragraph 25, GDE
contends that its reason for recording the Second Lien was different from the reason set
forth in the Findings of Fact in the Summary Judgment Order. GDE further purports to
dispute the fact findings supporting the District Court's legal conclusion that an accord
and satisfaction had taken place, as argued by the Leavitts in their partial summary
See Summary Disposition Order dated April 26, 2011.
1 Q

judgment motion. But GDE did not controvert the facts below on summary judgment, so
all of the District Court's findings of fact are deemed admitted by GDE. Moreover, GDE
has not appealed the District Court's fact findings nor done any marshalling of facts as
would have been required to appeal the District Court's fact findings West Valley City,
818 P.2d at 1313; see also 438 Main St., 2004 UT 72,fflf51, 56.
The only facts upon which GDE may rely, therefore, and the facts under which
this appeal must be considered, are those found by the District Court in its Summary
Judgment Order. To the extent any of GDE's "Statement of Relevant Facts" are contrary
to the fact findings of the District Court, they may not be considered in this appeal. BAF
states the facts as follows:
The Contract with GDE
1.

Dianne W. Leavitt is the owner of the Property.

2.

In approximately October of 2006, the Leavitts entered into an agreement

with GDE, whereby GDE, as general contractor, would provide contractor services for
the Project.31
BAF Loans, Trust Deeds & Guaranties
3.

In 2007, BAF made the BAF Loans to Dianne W. Leavitt in connection

with the Project.
4.

30
31
32
33

Mrs. Leavitt gave the BAF Trust Deeds as security for the BAF Loans.33

SJ Order at 2, Addendum No.
SJ Order at 2, Addendum No.
SJ Order at 2, Addendum No.
SJ Order at 2, Addendum No.

11 (R. 2390).
11 (R. 2390).
11 (R. 2390).
11 (R. 2390).

5.

The BAF Trust Deeds were recorded on the Property on February 15, 2007

and on December 6, 2007, respectively, in the official records of the Utah County
Recorder, pledging the Property and improvements thereon as collateral for the BAF
Loans in favor of BAF as beneficiary.34
6.

In connection with Mrs. Leavitt obtaining the BAF Loans to finance the

Project, GDE executed the Guaranties.
7.

The only claim BAF has asserted against GDE in this action is for breach of

the Guaranties.
First Lien is Recorded but Released in Exchange for GDE Note & GDE Trust Deed.
8.

Disputes about the increasing costs of the Project existed between GDE and

the Leavitts from the beginning; the original estimated cost was $900,000 but later rose to
$ 1,200,000, to $ 1,600,000 and finally $2,400,000 according to GDE.37
9.

In March of 2008, the Leavitts and GDE Principals met, at which meeting

GDE informed the Leavitts that GDE had recorded the First Lien against the Property for
$140,000, as Entry 31368:2008 in the official records of the Utah County Recorder.38
10.

In its First Lien GDE claims it "furnished the first labor, materials and/or

equipment on October 10, 2006 and furnished the last labor; materials and/or equipment
on April 30, 2008."39

34

SJ Order at 2-3, Addendum No. 11 (R. 2390-2389).
SJ Order at 3, Addendum No. 11 (R. 23 89).
36
SJ Order at 3, Addendum No. 11 (R. 2389).
37
SJ Order at 3-5, Addendum No. 11 (R. 2389-2387).
38
SJ Order at 5, Addendum No. 11 (R. 2387).
39
SJ Order at 5, Addendum No. 11 (R. 2387).
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11.

At the meeting in March of 2008 discussed above, when GDE presented the

First Lien which had been recorded, the Leavitts were willing to negotiate terms to be
able to pay GDE what GDE thought they were owed.40
12.

Four days after the initial meeting regarding the First Lien, GDE produced

a promissory note and trust deed [the GDE Note and GDE Trust Deed], and represented
to the Leavitts that if the Leavitts signed the documents, GDE would release the First
Lien.41
13.

On April 2, 2008, GDE obtained from Mrs. Leavitt the executed GDE

Note, as payment of the unpaid principal balance of $150,000 owed to GDE for its work
on the Project, which Note included the $140,000 previously claimed in the First Lien.42
14.

As security for the GDE Note, GDE obtained the GDE Trust Deed, which it

recorded on May 5, 2008 as Entry 20080018279 in the official records of the Washington
County Recorder, pledging as collateral other property owned by Dianne Leavitt in
Washington County, State of Utah.43
15.

In order for GDE to release the First Lien, the Leavitts were required to

sign the GDE Note. Once the GDE Note was signed, the First Lien was to be released.44
16.

GDE and the Leavitts agreed that the GDE Note and GDE Trust Deed

would satisfy the First Lien. Neither GDE nor the Leavitts dispute the validity of the

4U
41
42
43
44

SJ Order at 5, Addendum No.
SJ Order at 6, Addendum No.
SJ Order at 6, Addendum No.
SJ Order at 6, Addendum No.
SJ Order at 6, Addendum No.

11 (R. 2387).
11 (R. 2386).
11 (R. 2386).
11 (R. 2386).
11 (R. 2386).
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GDE Note or GDE Trust Deed.4'
17.

GDE accepted the GDE Note as payment, including as evidenced by its

recordation of the GDE Trust Deed and later attempt to enforce it through the filing of a
Notice of Default.46
18.

GDE prepared and recorded a Release of Mechanic's Lien on April 3, 2008

("Release of Lien"), releasing the First Lien.47
19.

Neither GDE nor the Leavitts dispute that GDE's work was completed

prior to April 3, 2008, when the Release of Lien was recorded.48
20.

GDE's intent in recording the Release of Lien was to release the First Lien,

and that was because GDE received the GDE Note as payment of the GDE Debt in the
principal amount of $150,000, which amount included the $140,000 principal amount
previously claimed in its First Lien.49
21.

The Release of Lien states: "PLEASE TAKE NOTICE THAT the

Mechanic's Lien claimed by GDE.. .is hereby released, the claim having been fully paid
and satisfied and that the Mechanic's Lien.. .is hereby satisfied and discharged."50
GDE Records the Second Lien & Amended Lien For the Same Dates and Work
22;

On June 25, 2008, GDE recorded the Second Lien against the Property, as

Entry 73098:2008 in the official records of the Utah County Recorder, claiming a debt of

45

SJ Order at 6, Addendum No. 11 (R. 2386).
SJ Order at 6 & 8, Addendum No. 11 (R. 2386 and 2384).
47
SJ Order at 6, Addendum No. 11 (R. 2386).
48
SJ Order at 6-7, Addendum No. 11 (R. 2386-2385).
49
SJ Order at 7, Addendum No. 11 (R. 2385).
50
Id.
46

??.

$150,000, alleging the same dates of service that were set forth in the First Lien.51
23.

Even though the First Lien showed a principal amount owed of $140,000,

and the Second Lien showed $150,000, no additional work had been performed on the
Project from the time of the recording of the First Lien to the time of recording the
Second Lien. GDE had simply recalculated the fees owed to it.
24.

According to GDE, the purpose of filing the Second Lien was because the

terms of the GDE Note had not been met.
25.

According to GDE, if the Leavitts had paid the GDE Note in full, then GDE

would not be owed anything and GDE's debt would have been satisfied in full.54
26.

On July 16, 2008, GDE recorded the Amended Lien for $563,690.45, as

Entry 80751:2008 in the official records of the Utah County Recorder.55
27.

The Amended Lien claims the same dates of service GDE previously

claimed in the First Lien and Second Lien.56
28.

The Amended Lien, and the amounts claimed in GDE's lawsuit, include the

$150,000 GDE claims it is owed and for which the Leavitts provided the GDE Note.57
29.

The Amended Lien also included additional unpaid amounts for sums

purportedly owed both to GDE subcontractors, and to other contractors or suppliers for
the Project with whom GDE claims it did not have any contract and to whom it owes
51

id.
id.
53
id.
54
SJ Order at 7-8, Addendum No. 11 (R. 2385-2384).
55
SJ Order at 8, Addendum No. 11 (R. 2384).
56
Id.
51
Id.
51
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nothing.58
30.

GDE did not perform any new work on the Project from the time of

recording of the Second Lien to the time of recording the Amended Lien.59
31.

GDE claims that if the GDE Note had been paid, GDE would not be owed

anything now, including not the GDE Debt in the principal amount of $150,000, which is
claimed in the Amended Lien.60
32.

On August 18, 2008, GDE caused to be recorded a Notice of Default and

Election to Sell, for the GDE Trust Deed, in the official records of the Washington
County Recorder ("Notice of Default").61
GDE Files the Present Action.
33.

On August 18, 2008, GDE filed this action against the Leavitts, BAF and

others.62
34.

In its First Amended Complaint filed November 6, 2008 ("Amended

Complaint"), GDE brought claims for, as against Mrs. Leavitt, (1) breach of contract, (2)
quantum meruit/contract implied in fact, (3) quantum meruit/contract implied in law,
each in the total principal amount of $563,690.23, and, as against all parties, (4) to
foreclose its Amended Lien, with a deficiency judgment as against Mrs. Leavitt for any
/TO

resulting deficiency following foreclosure of its Amended Lien.

58

1±

59

id.
id.
"id.
62
id.
63 SJ Order at 8-9, Addendum, No. 1 (R. 2384-2383).
60
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35.

The total principal amount GDE claims the Leavitts owe to GDE is the

same $150,000 GDE Debt covered by the GDE Note and Trust Deed, and claimed again
in the Second Lien and Amended Lien.64
36.

The only claim GDE asserted in its Amended Complaint as against BAF

was its lien foreclosure claim.65
37.

The only counterclaim BAF asserted against GDE was for breach of the

Guaranties.66
38.

Dianne and Lorin Leavitt filed a complaint against GDE and others, which

was consolidated into the present action, in which the Leavitts alleged the following
claims against GDE: (1) breach of contract, (2) fraudulent inducement, (3) wrongful lien,
(4) abuse of lien right, (5) breach of duty of good faith and fair dealing, and (6)
professional negligence.
BAF & Leavitts Move for Summary Judgment
39.

BAF moved for summary judgment on the sole claim GDE had asserted

against it, and on its only counterclaim claim against GDE (for enforcement of the
Guaranties).
40.

In its motion, BAF sought to establish, among other things, the invalidity

and unenforceability of the Amended Lien on the grounds that by accepting the GDE

64

SJ Order at 9, Addendum No. 11 (R. 2383).
Id.
66
Amended Answer and Counterclaim of Defendant Bank of American Fork to
Plaintiffs First Amended Complaint (R. 167-154).
67
First Amended Verified Complaint of Lorin & Dianne Leavitt (R. 405-385).
68
BAF's SJ Motion (R. 1102-1097).
65

25

Note and Trust Deed as payment of the GDE Debt and thereby releasing the First Lien,
GDE waived the right to maintain any lien for the same GDE Debt that was represented
in that First Lien and again in the Second Lien and, finally, the Amended Lien. BAF also
sought to establish the enforceability of the performance and Guaranties and an award of
its attorneys' fees and costs under the Guaranties.69
41.

The Leavitts moved for partial summary judgment, seeking to establish,

among other things, the invalidity and unenforceability of the Amended Lien on the
grounds of accord and satisfaction, arguing there was a bona fide dispute as to the amount
owed by the Leavitts to GDE and that GDE agreed to accept the GDE Note and GDE
Trust Deed as full satisfaction of that unliquidated obligation. The Leavitts also sought to
establish abuse of lien right against GDE.70
GDE Belatedly Raises a Defense of Mutual Mistake, Which is Stricken.
42.

In opposition to the motions for summary judgment, GDE raised, for the

first time, a defense of mutual mistake. In all its pleadings in this action, including in the
numerous consolidated cases, GDE never raised the defense of mutual mistake until it
filed its Memorandum in Opposition to the Leavitts5 Motion for Partial Summary
Judgment Against GDE.71
43.

GDE also filed the Eldredge Declaration in connection with its summary

judgment opposition, in which paragraph 5 states, "I was told by the Leavitts that the

69

BAF's SJMem. at 1-4 & 11-13 (R. 1836-1833 and 1826-1824).
Leavitts' Partial SJ Mem. at 11-16 and 20-23 (R. 1450-1445 and 1441-1438).
71
GDE SJ Opp. at 8, R. 2018; see also, Order to Strike at 2-3, Addendum, No. 10 (R.
2320-2319).
70
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only condition precedent to the granting of a loan by Citywide Home Loans was the
release of the First Lien.5'72
44.

Both BAF and the Leavitts filed motions to strike paragraph 5 of the

Eldredge Declaration and argued that GDE had waived any mutual mistake defense.73
45.

GDE argued that its "catchall" defense, asserted in answer to the "Verified

Complaint of Lorin and Dianne Leavitt," was sufficient to preserve the defense of mutual
mistake.74 The "catchall" statement read "GDE specifically pleads the defenses of
estoppel, failure of consideration, fraud, illegality, laches, license, payment, release,
statute of frauds, and any other matter constituting an avoidance or affirmative defense as
may be disclosed through discovery.5'75
46.

The "catchall" defense was only asserted in answer to the Leavitts' original

Verified Complaint and was not reasserted when the Leavitts later amended their
complaint, or at any other time.
47.

On October 26, 2010, the District Court entered a written "Ruling re:

Motions for Partial Summary Judgment and Motions to Strike" (the "Ruling"), the
holdings and conclusions of which are reflected in the Order to Strike and Summary

;/

(R. 2027).
Leavitts' Motion to Strike, R. 2059-2057; BAF's Motion to Strike (R. 2126-2121);
BAF's Motion to Strike Reply at 4-5 (R. 2193-2192).
74
GDE's Opp. to Leavitts' Motion to Strike at 4 (R. 2163); see also, GDE's Brief at 24.
75
Verified Answer for GDE Construction to Verified Complaint of Lorin and Dianne
Leavitt ("Verified Answer") at 11 (R. 128).
See GDE Construction Inc.'s Answer to First Amended Verified Complaint of Lorin &
Dianne Leavitt (R. 560-544).
73
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Judgment Order.
48.

On November 26, 2010, GDE filed a motion for reconsideration of the

District Court's October 26, 2010 Ruling.78

On January 4, 2011, the District Court

entered an "Order Denying GDE Construction's Request for Reconsideration or
Clarification".79
49.

On November 29, 2010, the District Court entered the Order to Strike.80

50.

In the Order to Strike, the District Court held that "GDE waived the

affirmative defense of mutual mistake in this action" and that "[a]ll portions of the
[Eldredge] Declaration and [the GDE] Opposition which were filed in support of GDE's
attempt to claim an affirmative defense of mutual mistake will not be considered".
51.

The District Court also struck paragraph 5 of the Eldredge Declaration,

holding that the statement was "based on inadmissible double hearsay" and refused to
consider paragraph 6 "as it pertains to GDE's attempt to claim an affirmative defense of
mutual mistake."
52.

On December 9, 2010, the District Court entered the Summary Judgment

Order.83
53.

The Summary Judgment Order granted BAF's motion for summary

77

See Ruling, Order to Strike, Addendum, No. 10; SJ Order, Addendum, No. 11 (R.
2230-2226).
78
Req. for Reconsideration (R. 2313-2306).
79
(R. 2471-2470).
80
Addendum, No. 10 (R. 2321-2316).
81
Order to Strike at 5-6, Addendum, No. 10 (R. 2317-2316).
82
M
83
Addendum, No. 11 (R. 2391-2376).
OS

judgment, holding the "First Lien was unambiguously released when GDE recorded the
Release of Lien on April 3, 2008" and that the Release of Lien "extinguished [GDE's]
right to file the Second Lien and subsequent Amended Lien.. .Pursuant to the Release of
Lien, GDE has waived any and all rights to maintaining any lien upon the Property in
connection with the Project."
54.

The Summary Judgment Order decreed that "GDE does not have any

enforceable lien on the Property" and the "Amended Lien.. .is void and unenforceable
or

and is hereby released."
55.

The Summary Judgment Order further held, as a matter of law, that the

Guaranties "require GDE to pay BAF's attorneys' fees and costs incurred in enforcing
the Guaranties," including all "attorneys' fees and costs incurred in the above-captioned
lawsuit" and decreed that "BAF is entitled to an award of reasonable attorneys' fees and
costs as against GDE in the above-captioned action."
56.

The Summary Judgment Order also granted the Leavitts' motion for partial

summary judgment, holding that "GDE and the Leavitts having reached an accord and
satisfaction, GDE's remaining three claims in its Amended Complaint for breach of
contract, quantum meruit/contract implied in fact, and quantum meruit/contract implied
in law must be dismissed.
57.

84

SJ Order at
SJ Order at
86
SJ Order at
87
SJ Order at
85

The grant of BAF's motion for summary judgment resolved all the pending

10-11, Addendum No. 11 (R. 2382-2381).
13, Addendum No. 11 (R. 2379).
12-14, Addendum No. 11 (R. 2380-2378).
12, Addendum No. 11 (R. 2380).
79

claims between BAF and GDE and claims by GDE against the Leavitts; the District
Court certified the Summary Judgment Order as "a final order[] Judgment[], and decree[]
with respect to all matters stated therein as between GDE and BAF, and as to all matters
stated therein as claimed by GDE against the Leavitts."88
58.

The grant of the Leavitts' partial motion for summary judgment left the

Leavitts' additional claims still pending against GDE, including for abuse of lien, which
involve questions of disputed material facts as between GDE and the Leavitts.89
GDE Fails to Timely Appeal the Summary Judgment Order and the Order to Strike
59.

The Order to Strike was entered on November 29, 2010.90

60.

The Summary Judgment Order was entered on December 9, 2010.91

61.

On January 28, 2011 GDE filed the Post Hoc Motion, seeking an extension

of time to appeal and seeking 54(b) certification of a number of orders and judgments,
including the Summary Judgment Order (which had already been certified as final) and
the Order to Strike.92
62.

On February 1,2011, GDE filed its Notice of Appeal.93

63.

On February 7, 2011, before the parties had fully briefed the Post Hoc

Motion, the District Court prematurely entered the Post Hoc Order94 before BAF filed its
opposition to the Post Hoc Order, and before that opposition was due.
88

SJ Order at 14, Addendum No. 11 (R. 2378).
Ruling at 3, Addendumi No. 11 (R. 2228).
90
(R. 2321-2316).
91
(R. 2391-2376).
92
(R. 2534-2532).
93
(R. 2577-2574).
94
(R. 2624-2623).
89

64.

The Post Hoc Order purported to certify the Order to Strike as final under

Rule 54(b), to re-certify the Summary Judgment Order, and to grant GDE a twenty (20)
day extension of time to file an appeal.95
65.

The Post Hoc Order did not make any findings of excusable neglect or

good cause for extending GDE's time to appeal.96
District Court Stays Case & Refuses to Complete Briefing on Post Hoc Motion
66.

On February 16, 2011, BAF filed its opposition to the Post Hoc Motion and
07

a 60(b) motion to set aside the Post Hoc Order.
67.

On February 17, 2011, the Leavitts filed their opposition to the Post Hoc

Motion.98
68.

On March 15, 2011, the District Court entered an Order of Stay, staying

consideration of all pending motions, including GDE's Post Hoc Motion and BAF's
60(b) motion."
69.

On April 26, 2011, in the Summary Disposition Order denying BAF's

motion for summary disposition, this Court stated, "The district court stayed
consideration of BAF's rule 60(b) motion to set aside its rule 54(b) certification order
while this matter is on appeal. However, the District Court retains jurisdiction to
consider BAF's 60(b) motion and the court should rule on it as a determination on the

95

Addendum, No. 13 (R. 2624-2623).
See Id.
97
(R. 2835-2816 and 2841-2836).
98
(R. 2762-2753).
99
(R. 2624-2623).
96
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60(b) motion may impact the scope of appeal.'
70.

On May 6, 2011, BAF filed with the District Court a request to submit

GDE's Post Hoc Motion and BAF's 60(b) motion for decision, referring to and attaching
a copy of the Summary Disposition Order.101
71.

The District Court made no response to BAF' s request to submit and has

not ruled on BAF's 60(b) motion.102
SUMMARY OF ARGUMENTS
I.

THIS COURT DOES LACKS JURISDICTION.
In its Brief GDE has not appealed any of the grounds or bases upon which the

Summary Judgment Order was granted to BAF, other than the award of attorneys' fees
and costs for BAF. The Summary Judgment Order granted for BAF on the grounds that
GDE voluntarily released its lien for consideration and waived any further rights to lien
for the same work therefore should be upheld, as further shown below.
Additionally, GDE has never served BAF with the requisite two copies of its brief,
and the draft copy that GDE e-mailed to BAF (which is not a proper method for service
of an appeal brief) was unsigned and failed to include much of the content required by
URAP 24(a). The appeal should therefore be dismissed and/or GDE's Brief should be
stricken or disregarded with fees awarded to BAF.
GDE's appeal of the Summary Judgment Order is untimely. The Summary
Judgment Order was certified as final under URCP 54(b) on December 9, 2010. GDE
100

Summary Disposition Order, dated April 26, 2011, on file herein.
(R. 3461-3453); see also District Court Docket.
102
See District Court Docket.

101
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failed to file its Notice of Appeal within 30 days after such certification. GDE may not
back-door its way around that jurisdictional bar by appealing the Order to Strike which
was subsumed into and was a part of the basis of the Summary Judgment Order, and
should have been appealed, at the latest, within 30 days of the entry of the Summary
Judgment Order, which GDE failed to timely appeal. GDE's Request for Reconsideration
did not toll the time to appeal. And the District Court's Post Hoc Order, which purported
to certify (or re-certify) as final the Summary Judgment Order and the Order to Strike,
and which purported to grant GDE an extension of time to appeal, was improper and
ineffective.
This Court also lacks jurisdiction to hear those arguments in GDE's Brief which
were not preserved in the District Court, including: (1) the argument that the second level
of hearsay in paragraph 5 of the Eldredge Declaration (the Leavitts' restating of the
City Wide Letter) falls within the hearsay exception of Rule 801(d)(2) for statements by a
party opponent; (2) the argument that GDE should be permitted to amend its Answer to
include the defense of mutual mistake; and (3) the argument that the Guaranties are
unenforceable subordination agreements under the new Olsen v. Chase opinion.
II.

THE DISTRICT COURT WAS CORRECT TO STRIKE PARAGRAPH 5
OF THE ELDREDGE DECLARATION.
The District Court correctly concluded that GDE was asserting paragraph 5 of the

Eldredge Declaration for its truth and that it was inadmissible hearsay. But even if that
decision was in "clear error," which it was not, a District Court's decision may be upheld
on appeal under any sound legal basis, including a different basis than that relied upon by

the District Court. The District Court's decision to strike paragraph 5 of the Eldredge
Declaration was proper, even if not for the reason of it being hearsay as argued by the
Leavitts. Paragraph 5 was also properly stricken as asserting the defense of mutual
mistake, which GDE had waived. It was also properly stricken as being contrary to the
clear, express, and unambiguous language of the GDE Note, the GDE Trust Deed, and
GDE's own prior admissions in deposition testimony, because parties may not dispute
their own sworn deposition testimony as a means to attempt to evade summary judgment.
III.

DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN HOLDING
THAT THE DFEENSE OF MUTUAL MISTAKE HAD BEEN WAIVED.
The District Court did not abuse its discretion (nor does GDE even claim it did) in

holding that GDE had waived the defense of mutual mistake by failing to raise it until
summary judgment briefing. For this reason alone, GDE's appeal as against BAF fails
and should be dismissed. Mutual mistake is an affirmative defense. An affirmative
defense must be "set for affirmatively" in the parties' answer. A "catchall" statement is
insufficient, especially when the defense asserted is mistake, which URCP 9(b) requires
to be "stated with particularity."
IV.

DISTRICT COURT CORRECTLY FOUND ACCORD AND
SATISFACTION.
The District Court was correct in finding that GDE's acceptance of the GDE Note

and GDE Trust Deed as full payment of the disputed GDE Debt constituted an accord
and satisfaction of any mechanics' lien rights or claims, for the reasons set forth by the
Leavitts in support of their Partial Summary Judgment Motion. The District Court found,
on the basis of undisputed facts which GDE did not controvert below and has not

challenged on appeal, ample support for each of the elements of accord and satisfaction.
Nevertheless, this issue has no bearing on the grant of summary judgment to BAF
on the separate basis that GDE waived its lien rights for the GDE Debt when it recorded
the Lien Release in exchange for receiving the GDE Note and Trust Deed. The District
Court, in its Summary Judgment Order, made very clear findings of fact and conclusions
of law to support its finding of waiver (as BAF had argued) separate and apart from, and
**»-

in addition to, its findings of accord and satisfaction (which was the Leavitts'
argument).
V.

GDE has alleged no error in the District Court's finding of waiver.

DISTRICT COURT CORRECTLY AWARDED BAF ITS ATTORNEYS'
FEES AND COSTS UNDER THE GUARANTIES.
The District Court was correct in holding the Guaranties are enforceable contracts

entitling BAF to an award of its attorneys' fees. The new Olsen v. Chase opinion GDE
raises in this appeal (which case was issued after all of the District Court rulings that are
the subject of this appeal) is not applicable as shown below.
VI.

BAF SHOULD BE AWARDED ITS FEES AND COSTS.
The Guaranties each provide that BAF is entitled to recover all costs and expenses

of collection, including reasonable attorney fees. This Court, therefore, should award to
BAF its attorney fees incurred on appeal.
ARGUMENT
GDE seeks review of the District Court's ruling, in the Summary Judgment Order,
that GDE's claim was satisfied by an accord and satisfaction (which ruling was the basis
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See SJ Order, pp. 10-11, Addendum No.l 1 (R. 2332-2331).
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for the grant of summary judgment to the Leavitts). GDE also seeks review of the
Summary Judgment Order as it pertains to the award of attorneys' fees to BAF under the
Guaranties.
Notably absent from this appeal is any challenge to that portion of the Summary
Judgment Order in which the District Court ruled that GDE's Second Lien and Amended
Lien were void as a matter of law, and thait pursuant to the Release of Lien GDE had
waived any subsequent lien rights (which rulings were the basis for the grant of summary
judgment to BAF). The time to appeal the grant of summary judgment to BAF is long
since passed. Thus, irrespective of how this Court rules on any of the issues presented for
review by GDE on the Leavitts Partial Summary Judgment Motion, the outcome cannot
affect the grant of summary judgment to BAF which GDE failed to appeal and which
therefore is final and binding in favor of BAF.
I.

THIS COURT LACKS JURISDICTION.
A.

This Appeal Must Be Dismissed and GDE's Brief Struck Because GDE
Has Failed to Serve an Appellate Brief on Opposing Parties That
Complies with URAP 24(a).

Utah Rule of Appellate Procedure 24 expressly requires that "[t]he brief of the
appellant shall contain under appropriate headings and in the order indicated" several
specific categories of information, including: (a)(5) "A statement of the issues presented
for review, including for each issue: the standard of appellate review with supporting
authority; and citation to the record showing that each issue was preserved in the district
court or a statement of grounds for seeking review of an issue not preserved in the district
court;" (a)(6) a "verbatim" recitation of the "constitutional provisions, statutes,

ordinances, rules, and regulations whose interpretation is determinative of the appeal or
of central importance to the appeal;55 (a)(7) "A statement of the case;55 and (a)(l 1) "An
addendum to the brief or a statement that no addendum in necessary.55
A brief, conforming to the above requirements, is required to not only be timely
filed with the Court, but also served in duplicate on opposing parties. URAP 26(a)
("Appellant shall serve and file a brief.. .55) (emphasis added); id. 26(b) ("Two copies
shall be served on counsel for each party separately represented.55). Such service
expressly "may be personal or by mail.55 Id. 21(c). Failure to comply with these
requirements is grounds for dismissal.
After being granted two extensions of time in which to file its appeal brief, GDE
filed an appellant's brief on October 19, 2011, but has never served a copy of that brief
on BAF. GDE has only ever e-mailed an unsigned version of its Brief to BAF, despite
repeated requests both telephonically and in writing for proper service of a final signed
copy. The appeal should be dismissed because of GDE5s failure to comply with the
service requirements, particularly after extensions of time given by this Court. See e.g.,
URAP 26(c).
Furthermore, GDE5s Brief does not include any of the above-stated sections
required by Rule 24(a). Notably, it includes no statement of the case, identifies a list of
issues presented for appeal that differs significantly from the issues identified in its
Notice of Appeal and Docketing Statement, and makes no attempt to show that any of the
issues it presents for review were preserved in the District Court. This Court should
therefore strike and otherwise disregard GDE5s Brief as noncompliant with the governing
-37

rules, and should award BAF its attorneys' fees on appeal. IJRAP 24(k) ("Briefs which
are not in compliance [with rule 24] may be disregarded or stricken by the court.. .and the
court may assess attorney fees against the offending lawyer.").
B. GDE's Appeal Is Untimely.
The certification of an order as final under Utah Rules of Civil Procedure 54(b)
starts the appeal clock running and an appellant must file a Notice of Appeal within 30
days thereafter. Clark v. Archer, 2009 UT App. 48, \ 3; Rocky Mtn. Thrift Stores, Inc. v.
Salt Lake City Corp., 887 P.2d 848, 850 (Utah 1994). "If an appeal is not timely filed,
this court lacks jurisdiction over the appeal." Clark, 2009 UT App. 48, U 3. A motion to
reconsider does not toll the time to appeal. URAP 4(b)(1)(c); Radakovich v. Cornaby,
2006 UT App 454,ffi[5-6 (citing Gillett v. Price, 2006 UT 24, If 1).
The Summary Judgment Order was entered on December 9, 2010, and included
language expressly certifying it as final under URCP 54(b) "with respect to all matter
stated therein as between GDA and BAF, and as to all matters stated therein as claimed
by GDE against the Leavitts." Therefore, GDE was required to file its Notice of Appeal
within 30 days after the entry of the Summary Judgment Order, which it failed to do.
GDE's Request for Reconsideration, which the District Court denied, did not toll its time
to appeal. See Id.
GDE cannot be permitted to back-door its way around this jurisdictional bar by
appealing the Order to Strike and thereby undermine the Summary Judgment Order. The
Order to Strike was subsumed within the Summary Judgment Order, which built upon the
Order to Strike in finally resolving a substantial number of the pending claims, including
38

all claims between BAF and GDE.

See, e.g., Bradbury v. Valencia, 2000 UT 50, If 9

(stating an order becomes a final order when it ends all claims and controversies between
the parties and there is nothing further to be litigated between the respective parties.) The
Order to Strike therefore should have been appealed, at the latest, within 30 days after the
Summary Judgment Order was entered and certified as final. GDE did not appeal within
those 30 days, and thus this Court has no jurisdiction to hear an appeal of the Order to
Strike.
C.

The District Court's Purported Extension of Time to Appeal Was
Improper and Ineffective.

A district may grant an extension of the time to appeal, but only "upon a showing
of excusable neglect or good cause." URAP. 4(e). A motion for extension of time may
be granted ex parte if filed within the 30-day appeal period; but once the 30-day appeal
period has expired, respondents must be given an opportunity to oppose the motion for
extension. Id.; Graco Fishing & Rental Tool, Inc. v. IronwoodExploration, Inc., 735
P.2d 62 (Utah 1987). Likewise, no order granting 54(b) certification may be entered
without giving consideration to any opposing briefs. See URCP 7(c) (requiring
consideration of opposing briefs unless motion is unopposed or ex parte). Re-certification
of an order that has already been certified under URCP 54(b) has no effect and does not
re-start the time to appeal. In re Estate ofPahl, 2007 UT App. 389, \ 10 (citing Foster v.
Montgomery, 2003 UT App. 405, \ 18).
The District Court's Post Hoc Order, submitted by GDE as a proposed order with
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See Summary Judgment Order; Addendum No. 11 (R. 2391-2376).
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its Pro Hoc Motion, which purported to certify (or re-certify) as final the Summary
Judgment Order and Order to Strike, and which purported to grant GDE an extension of
time to appeal, was improper and ineffective. First, because the Post Hoc Motion was
filed after the 30-day appeal period had expired, it could not have been made or granted
ex parte and should not have been entered without considering opposing briefs. Second,
GDE's Post Hoc Motion did not contain any "showing of excusable neglect or good
cause" to support an extension of time. The only reason GDE offered in seeking the
extension was "to avoid any confusion" in the math that would be required to figure out
when its appeal would be due.105 There was no such "confusion" however, and GDE's
appeal time had already expired before it filed its Pro Hoc Motion requesting an
extension. Third, the Summary Judgment Order had already been certified as 54(b) final,
so re-certifying it had no effect and certainly did not re-set the appeal clock for GDE.
II.

THE DISTRICT COURT CORRECTLY RULED TO STRIKE
PARAGRAPH 5 OF THE ELDREDGE DECLARATION.
Paragraph 5 of the Eldredge Declaration states: "I was told by the Leavitts that the

only condition precedent to the granting of a loan by City Wide Home Loans was the
release of the First Lien."106 BAF and the Leavitts each filed separate motions to strike
paragraph 5 of the Eldredge Declaration. Upon the Leavitts' motion, the District Court
struck paragraph 5, holding that it "is based on inadmissible double hearsay.5'107 The
District Court's decision was correct and should not be disturbed.

105

See Memorandum in Support of [Post Hoc Motion], at 9, R.2536.
(R. 2029).
107
Order to Strike at 5, Addendum No. 10 (R. 2317).
106
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When reviewing the admissibility of hearsay, the District Court's factual
determinations must be reviewed under the deferential "clear error," standard, while the
"ultimate question of admissibility is reviewed for abuse of discretion." State v. C.D.L.,
2011 UT App 55,129 (internal cites omitted); see also, State v. Gallup, 2011 UT App.
422, Tf 12> —P.3d — ("We grant a trial court broad discretion to admit or exclude
evidence...").
The District Court's fact determination that GDE was asserting the out-of-court
statements contained in paragraph 5 for their truth and not just for their effect on the
listener (as GDE alleges) was not clear error. GDE had asserted the statements for their
truth when it argued "[t]he fact that the loan would be granted if the lien was released is,
without question, a 'basic assumption of the contract.'"108 Having before it evidence that
the out of court statement was being asserted for its truth, it was not clear error to strike
it.
But even if the statement is not hearsay, the decision to strike it may be upheld on
the grounds that it was asserted in furtherance of the defense of mutual mistake, which
GDE had waived. Indeed, in its Order to Strike, the District Court did not just strike
paragraph 5, but also ordered that "All portions of the [Eldredge] Declaration.. .which
were filed in support of GDE's attempt to claim an affirmative defense of mutual mistake
will not be considered."109 An appellate court may uphold a district court's ruling on any
sound legal basis, even if that basis is different than that relied upon by the district court.

108
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GDE's Opp. to Leavitt Partial SJ at 9 (R. 2017).
Order to Strike at 5-6, Addendum No. 10 (R. 2317-2316).
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See, Straub v. Fisher & Paykel Health Care, 1999 UT 102, f 6, 990 P.2d 384 ("We may
affirm a summary judgment on any ground available to the trial court, even if not relied
on below.") (citing Higgins v. Salt Lake County, 855 P.2d 231, 235 (Utah 1993).
The decision to strike paragraph 5 may also be upheld on the grounds it was
contrary to GDE's own prior pleadings and admissions in discovery, which was the basis
of BAF's separate motion to strike.110 As noted in the Order to Strike, GDE had
previously denied the Leavitts' allegation that no payment was expected under the GDE
Note, and GDE's principals had both testified in deposition that they had intended to
enforce the GDE Note.111 Indeed, GDE recorded a Notice of Default on the property
secured by the GDE Trust Deed, confirming unequivocally its intent to receive payment
119

under and to enforce the GDE Note.
III.

THE DISTRICT COURT PROPERLY HELD GDE WAIVED ANY
DEFENSE OF MUTUAL MISTAKE,
"Mutual mistake is an affirmative defense... and the failure to assert it is a waiver

of that defense." Mabey v. Kay Peterson Construction Co., Inc., 682 P.2d 287, 290 (Utah
1984). An affirmative defense must be "set for affirmatively" in the parties' answer.
URCP 8(c). A "catchall" statement is insufficient -- the rules require that each defense be
made in numbered paragraphs, "limited as far as practicable to a single set of
circumstances" and "stated in a separate count or defense whenever a separation
facilitates the clear presentation of the matters set forth." URCP 10(b); see also,
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BAF Motion to Strike Reply, (R. 2199-2189); see also BAF SJ Mem., (R. 1854-1820).
Order to Strike at 3-4, Addendum No. 10 (R. 2319-2318).
112
SJ Order at 6 & 8, Addendum No. 11 (R. 2386 & 2384).
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Carpenter v. Agee, 613 S.E.2d 735, 737-39 (N.C.App. 2005) (concurring in the result)
(discussing insufficiency of catchall defense which purported to "plead all of the defenses
set forth in Rule 12(b)"). A "catchall" defense is especially inappropriate when the
defense asserted is mistake, which is required to be "stated with particularity." URCP
9(b) ("In all averments of fraud of mistake, the circumstances constituting fraud or
mistake shall be stated with particularity.").
The actions or events supporting waiver are factual in nature and should be
reviewed under an abuse of discretion standard. See Meadow Valley Contractors, Inc. v.
State Dept. of Tramp., 2011 Utah 35 at ^ 13. But whether the District Court erred in
interpreting or applying the rules of procedure is a determination of law which should be
reviewed for correctness. Ostler v. Buhler, 1999 UT 99 at <f 5.
The District Court did not abuse its discretion in finding that GDE had failed to
raise the defense of mutual mistake until its opposition to the summary judgment
motions, and the District Court correctly found a waiver of that defense. GDE claims it
did preserve the defense in its pleadings and points to a "catchall" defense asserted in its
Verified Answer which stated: "GDE specifically pleads the defenses of estoppel, failure
of consideration, fraud, illegality, laches, license, payment, release, statute of frauds, and
any other matter constituting an avoidance or affirmative defense as may be disclosed
through discovery."113 The catchall statement is inappropriate under URCP 10(b) (it
should have been stated as a separate defense) and fails under URCP 9(b) because it does
not state the circumstances constituting mistake "with particularity." Nor does the
113

(R. 128).
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statement comply with the purpose of the rule, which is to put the opposing party on
notice of what the party claims as defenses.
Also, GDE fails to mention in its Brief that the Leavitts amended their Verified
Complaint but GDE did not re-assert the "catchall" defense in its answer to that amended
complaint.114 So even //"the catchall statement had been sufficient (which it was not),
GDE waived the defense by failing to re-assert it in response to the amended pleading.
GDE's argument that it should have been entitled to amend its pleadings to
include the defense of mutual mistake115 fails for a number of reasons. First, GDE never
motioned the District Court for leave to amend its pleadings to assert the defense of
mutual mistake and points to no order or judgment from which it is appealing in which
the District Court addressed any such request. Second, there would be no justification for
such an amendment. URCP 15 permits amendments to include issues not raised in the
pleadings but which "are tried by express or implied consent of the parties." Mutual
mistake was never tried by the express or implied consent of the parties; rather, BAF and
the Leavitts successfully moved to strike the defense the first instant it was raised. Third,
GDE does not point to any new evidence discovered after the filing of its answer which
could justify an amendment. GDE states "as discovery progressed, GDE was able to
piece together the evidence showing [mistake],"116 but cites only to the depositions of its
own principals, Don and Amy Eldredge, showing GDE had the information when it filed
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See GDE Construction Inc.'s Answer to First Amended Verified Complaint of Lorin
& Dianne Leavitt (R. 560-544).
115
GDE's Brief at 24-26.
116
GDE's Brief at 24-25.
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its answers. See Meyer v. Deluke, 457 P.2d 966, 969 (Utah 1969) (upholding district
court's denial of request to amend under Rule 15 because "the facts [supporting the
defense] were known to [defendants] at the time of their pleading.. .they merely failed to
assert the defense.. .The only effect of their proposed amendment would be to withdraw
their waiver of this statutory defense, not because of new evidence which was revealed at
the trial, but, because their asserted defenses were inadequate for them to prevail.55)Moreover, GDE cannot amend to avoid summary judgment. Meyer v. Deluke, 457 P.2d
966.
IV.

THE DISTRICT COURT CORRECTLY FOUND AN ACCORD AND
SATISFACTION.
GDE purports to challenge the District Court's ruling in the Summary Judgment

Order that GDE5s Debt (which was the subject of all its liens) was extinguished by an
accord and satisfaction. This ruling was made on summary judgment on the basis of
undisputed facts. GDE had an opportunity to respond to those facts and show the
existence of a genuine dispute. But GDE did not controvert the facts upon which the
District Court found facts supporting each element of an accord and satisfaction, namely:
(1) there was a dispute as the amount owed;117 (2) the Leavitts made a payment of the
GDE Note and GDE Trust Deed in satisfaction of the debt;118 and (3) GDE accepted the
GDE Note and GDE Trust Deed as full satisfaction.119 Based on these undisputed facts,
the District Court correctly held that an accord and satisfaction had occurred.

117

See SJ Order at "Findings of Fact55fflj10-22, Addendum No. 11(R. 2389-2387).
118
M a t TJt 28-32.
119
Id. atfflj32-38.
AZ

Regardless, the issue of accord and satisfaction has no bearing on the District
Court's grant of summary judgment to BAF. In its Summary Judgment Order, the
District Court made clear conclusions of law to support its grant of summary judgment to
the Leavitts (on the basis of accord and satisfaction) separately from and in addition to its
grant of summary judgment to BAF on the grounds GDE waived its lien rights for the
GDE Debt when it recorded the Lien Release in exchange for receiving the GDE Note
and Trust Deed.120 On appeal, GDE has not alleged any error in the District Court's
finding of waiver.121 Thus, whether an accord and satisfaction was correctly found or not,
GDE's appeal may not affect the grant of summary judgment to BAF on the separate
ground of waiver.
V.

THE DISTRICT COURT'S ENFORCEMENT OF THE GUARANTIES
AND AWARD OF ATTORNEYS'FEES TO BAF WAS PROPER.
The District Court was correct in holding the Guaranties are enforceable contracts

entitling BAF to an award of its attorneys' fees on account of GDE seeking to foreclose
the invalid Second and Amended Liens after it recorded the Lien Release and waived any
right to lien for the GDE Debt covered by the Lien Release. The Olsen v. Chase opinion
See e.g. SJ Order at "Conclusions of Law"ffl[1-6 (conclusions supporting waiver) and
ffl} 10-38 (conclusions supporting accord and satisfaction), Addendum No. 11(R. 23912376). See also e.g., Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 798 P.2d
738, 742, 752 (Utah 1990) (trial court properly granted summary judgment where two
properties covered by lender's trust deed were improperly claimed by contractor in an
amended lien; those properties were previously released of record, and trial court
properly declined to consider evidence of the parties' intent when construing a recorded
mechanics' lien release); First Denver Mortgage Investors v. CN. Zundel and Associates,
600 P. 2d 521 (Utah 1979) (when contractor received cash and property in exchange for
release of lien, its release of lien rights was therefore binding as to those rights accrued
up to time of release).
121
See generally, GDE's Brief.
Afs

GDE raises is not determinative in this case

. In Olsen, the lender sought to enforce a

guaranty to subordinate and alter the relative priorities of the parties' liens. Here,
enforcement of the Guaranties did not have the effect of subordination or lien waiver
without payment. Instead, there is no dispute that BAF folly disbursed to GDE all the
loan fonds for which the Guaranties were obtained. BAF did so in reliance upon
language in the Guaranties stating GDE agreed to pay BAF's costs and attorney fees
incurred in connection with enforcing the Guaranties, which BAF has had to do, on
account of GDE's failure to complete the Project free from liens and encumbrances,
including by recording its own invalid Second and Amended Liens for the GDE Debt it
19^

released of record.
Utah courts strictly construe guaranty agreements, requiring guarantors to perform
thereunder. See e.g., Ellsworth Paulsen Construction Co. v. 51-SPR, L.L.C, 2006 UT
App 353 (indemnity and guaranty was valid and enforceable agreement that required
general contractor to indemnify owner of property for any claims of subcontractors made
prior to contractor's signing of lien waiver as condition of its draw against construction
fonds); In re SIC Limited V, 152 B.R. 755, 757-58, 768-72 (D. Utah 1993) (secured
creditor could obtain judgment against guarantors who had signed guaranty agreement in
connection with a construction loan agreement); Black v. O'Haver, 567 F.2d 361 (10th

122

See e.g., Chase v. Olsen, 2011 UT App 181, Tf 14 (stating, in interpreting pre-2007
statutory law, to the extent the Completion Guaranty purports to alter the relative priority
of the parties' liens on the subject property, Utah Code Ann. § 38-1-29 renders it
unenforceable); see also BAF's SJ Mem at pp 11-12 citing portions of the Guaranties
(R. 1826-1825); see also Guaranties, Addendum No. 8 (R. 1628-1626,1616-1613).
123
See SI Order,fflf1-6, 16-18, Addendum No. 11 (R. 2391-2376).
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Cir. 1977) (guaranty of completion was enforceable against guarantors, who were
required to pay $40,000 in attorney fees incurred in enforcing the guaranty agreement).
Being distinguishable from Olsen, as noted above, Olsen does not provide a basis
to disturb the District Court's ruling that GDE is liable to BAF under the Guaranties
recording the invalid Second and Amended Lien for the same GDE Debt.
VI.

BAF SHOULD BE AWARDED ITS APPEAL FEES AND COSTS.
BAF is entitled to recover its attorneys' fees and costs on appeal. The Guaranties

each provide that BAF is entitled to recover all costs and expenses of collection,
including reasonable attorney fees. This Court, therefore, should award to BAF its
attorney fees incurred on appeal.
CONCLUSION
For the foregoing reasons, the Court should refuse to exercise jurisdiction over this
appeal, but if it does, the District Court's rulings should be upheld.
RESPECTFULLY SUBMITTED this 21 st day of December, 2011.

Felicia B. Canfield
A
FABIAN & CLENDENIN^C
Attorneys for Defendant/Appellee Bank of
American Fork
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CERTIFICATE OF SERVICE
I hereby certify that two true and correct copies of the foregoing BRIEF OF
APPELLEE BANK OF AMERICAN FORK, were mailed by first-class mail with
postage fully prepaid this 21 st day of December, 2011, to each of the following:
Randy Birch
P.O. Box 763
Heber City, Utah 84032
Daniel R. Widdison
TESCH LAW OFFICES, P.C.

314 Main Street, Suite 201
P.O. Box 3390
Park City, Utah 84060-3390
Attorneys for GDE Construction, Inc.
Thomas W. Seiler
Jamis M. Gardner
ROBINSON, SEILER & ANDERSON, LC

2500 North University Ave.
P.O. Box 1266
Provo, Utah 84604
Attorneys for Lor in & Dianne Leavitt
Thomas J. Scribner
SCRIBNER & MCCANDLESS, P.C.

2696 N. University Ave., Ste. 220
Provo, UT 84604
Attorneys for Home Office & Technologies, Inc.
Paul P. Burghardt
Michael J. Howell
RICHARDS, BRANDT, MILLER & NELSON

P.O. Box 2465
Salt Lake City, UT 84110-2465
Attorneys for MBA Electric, LC

49

Dade P. Rose
Jason R. Hull
DURHAM JONES & PINEGAR P.C.

111 East Broadway, Suite 900
P.O. Box 4050
Salt Lake City, Utah 84110
Attorneys for Noorda Architectural Metals, Inc.
Dana T. Farmer
SMITH KNOWLES, P.C.

4723 Harrison Blvd., Suite 200
Ogden, Utah 84403
Attorneys for Mountain Land Design, Inc.

ND: 4837-0322-5102, v. 1
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ADDENDUM N O . 1

NOTICE OF MECHANIC'S LIEN
FILED BY GDE CONSTRUCTION, INC.
ENTRY N O .

31368:2008

When Recorded Return To;
an? Pnn^ction Inc
GD£ Construction, Inc.
P.O. B o x 64
Salem, Utah 8 4 6 5 3

UTAH COUNTY
RECORDER
^ lft ^
^ F £ £ ^ ^ j y ss
RECORDED FOR GDE CDKSTRUCTIOH, IKC

goos

PARCEL

# _ _ _ _ _ _ _

NOTICE OF MECHANIC'S LIEN y
••?:;' Notice is hereby given that GDE Construction, Inc. (hereinafter referred to as
"Claimant") located at P. O. Box 64 Salem, Utah 84653, and whose telephone number is 801.423-1789, hereby claims a lien pursuant to Section 38-1-1 et seq. Utah Code Annotated upon the
property described hereinafter. Claimant's Uen is based upon the following: ^^.
: : .r.-V&ti- •

^:^^^::^"^:i^"-The: Claimant provided, labor and/or materials in connection with m ^

y*-&*_m

!5fiS: £jyM-:fLot7.'Plat

F Cheravple Farms SUB. Area 0.375 a:c.H[.

• ^j-'jL-c^rvY

:;:ipC g£&&PARCEL K
::W

3 the best of Claimant's knowledge, Kanhe I^vftt
^ • ! \ ^ ^ S 2 . Td':
:

$he piroperty described above.• I'^^yy*:--}- A^

•

^

r

; r : --^t-^

.^lipiijjjgf^...;

r|S The labor, materials
lfSiH< ll^ro^edlb-'or at the request;
r

I^"v:--!-:;^; m . \ ^ ^ ^ l ^ ' ^ 'l&W&Z^fe
i- : #:|;'-!^S5-• :C~a.~-r-:-: >--^:!.:i'r :.:. • — ;.-'-....

r.-^p-T.,^h ! f;^iK|j|>H-,

• ..

.

..-•••••

. - . . . • • • . .

.

• •

••.••• ..-.•• . !: •'••..•

.

-

•••••*•

'••

• • ••••;:;'::';..-"-::! ••••'.y;--•?&.•

. , ,= •

:

+••• .*•$&. :p«rH.;:':\f.|;?:v: f T " " "

-.

hSig \ - ^ ^ | f ' 6 ; If this Notice of Lien is: being fi^
III-^ -^: • Aimoiated §38-11-102(17), notice is hereby provided that under Utah law an "owner? may:
^:."SvBc":pr6tccted against liens being maintained against an "owner-occupied residence" and jj ^
| i - t from other civil action being maintained to recover monies owed for "qualified services-:gf
•:| ^performed or provided by suppliers and subcontractors as a part of the contract between a
p i real estate developer or an original contractor and the owner, if and only if the following -|
;;!?.. conditions are satisfied: (1) the owner entered into a written contract with either a real
estate developer or an original contractor; (2) the original contractor was properly licensed
or exemptfromlicensure under Title 58, Chapter 55, Utah Construction Trades Licensing
Act at the time the contract was executed; and (3) the owner paid in full the original

.-.

.TS^\V;_3igp;

!
E
HT 3 l 3 6 8 i 2 0 0 a PG2Qf 2

contractor or real estate developer or their successors «. „M
or assigns in accordance with the
written contract and any written or oral amendments to the contract,
DATED this 18 day of March, 2008.
GDE

tea^^
STATE OF UTAH
COUNTY OF

<^J

f

zfd-L

My Commission Expires:
JEFFREY NELSON I-.'.'
80 WEST 100 SOUTH
POBOXflOl
- 8ALEM. UT 84633

COMM. EXP. t1/10/2009

"r-">

CERTIFICATE OFI&AftfeG ••

II
.

(LORINANDDIANNELEAVITT)

\ (1774 N. High Country Dr.),. "
^(Oran, Utah 84097)
,-or

.:- IP->V.«

-**-;
I"

ADDENDUM N O . 2

PROMISSORY NOTE WITH CONFESSION OF JUDGMENT
DATED

04/02/2008 (R. 380)

PROMISSORY NOTE WITH CONFESSION OF JUDGMENT
(Secured by Trust Deed against Real Property)
The undersigned, Dianne Leavitt and Lorin Leavitt jointly and "^verallv ™«™-

C

LOSSES* EE?

ims 3sow

+

*** - -^ » s r

;s

($150,000.00) to be paid asfollows:payment of $15,000 upon execution hereof with m n ^ v
of $10,000 due by the 10* of the month commencing M a y £
S ^ c S ^ ^ S S T ^
whole amount thereofhas been paid.
^nnnnmg tnereatter until the
The annual percentage rate is _10_%. Interest shall be computed on a 360-day year basis.
ff arry iristaflment is not paid in full within ten (10) days after its aereeH <w ^fu
o f 1% of
S
— « *
* * P * ^ due or $100.00, whichever h B ^ S ^ ^ S ^ T
holder's may deem itself insecure.
^
Holder's election, the

date atReplace whereme same becomes due andpayable as aforesaid, then the e n t u ^ S oa^ce
wrth ^
a* aforesaid, shall, at the election ofthe holder hereof and wimout notice o S e ^ n a t
once become due and payable. In event of any such default or acceleration, the iindersign^ i o S L d
severally agree to pay to me holder hereofreasonabk attorneys'fees,
^
^ l ™ ^ * ^ * ^ ^ ^
A n y a c t i o n t o c o D e c t t h i s n o t e ^ b ^ e S l l Lea t e
County, District Court, Utah. This note shall be governed bv and con«rf™H ™ »JZ™t
. t *?* •
ofthe State ofUtah. Upon default, interest s h a u L ^ r ^ ^ ^
/raeniment,*^
w ^ u T s ^
Upon default, the undersigned, with full knowledge, andhavmghadtheorjnortnntfvtn
consult cou^Uereby does acknowledge its mdebted^
entry of J u d ^ e n t a g a ^
rnade under this note. The undersigned confess judgment against mem and m favor of GDE
Construction, Inc., pursuantto Rule 58A(f), Utah Rules of Civil Procedure.
DATED

fM 0 < *

LorinLeavitt

DATED, 4hl*%
'

i

S

n

^

^

• ....
^

SUBSCRIBED, ACKNOWLEDGED AND SWORN to before me by the hand of tie
foregoing this £
day of
fl-prcl
, 2008
JARED R WALKER

mmmx*

STATE OIUOH
124* 6 800 E

(MEM, UT 84097

COMM. EXP. 11/12/2011

fflTARY PUBLIC

'^(

ADDENDUM N O . 3

TRUST DEED IN FAVOR OF
GDE CONSTRUCTION, INC.
DATED

04/04/2008 (R. 378)

TRUST DEED
THIS TRUST DEED is made the
4 day of April, 2008, between Dianne Leavitt, c.
Or<*M.
(AT"
_
as Trustor,
RANDY B. BIRCH, Attorney at Law, as Trustee, and GDE Construction, Inc., as Beneficiary.
Trustor hereby CONVEYS AND WARRANTS TO TRUSTEE; IN TRUST, WITH POWER OF
SALE, the following described property situated in Washington County, Utah:
CLIFFS OF SNOW CANYON H (SG) LOT: 214
(Parcel Number SG-COSC-H-214)
Together with all buildings, fixtures and improvements thereon and all water rights, rights of way
easements, rents, issues, profits, income, tenements, hereditamants, privileges and appurtenances
thereunto now or hereafter used or enjoyed with said property, or any part thereof;
FOR THE PURPOSE OF SECURING payment of the indebtedness evidenced by a promissory
note of even date herewith, in the principal sum of $150,000.00 payable to the order of Beneficiary at
the time, in the manner and with interest as therein set forth, and payment of any sums expended or
advanced by Beneficiary to protect the security hereof.
Trustor agrees to pay all taxes and assessments on the above property, to pay all charges and
assessments on water or water stock used on or with said property, not to commit waste, to maintain
adequate fire insurance on improvements on said property, to pay all costs and expenses of collection
(including Trustee's and attorneys' fees in event of default in payment of the indebtedness secured
hereby and to pay reasonable Trustee's fees for any of the services performed by Trustee hereunder,
including a reconveyance hereof
The undersigned Trustor requests that a copy of any notice of default and of any notice of sale
hereunder be mailed to him at the address hereinbefore set forth.

MAJ^TgOrl/t
Dianne Leavitt
STATE OFUTAH

0(xih

)

\

ss.

j.

_COUNTY)

I

JADED R WALKER
mam

PUBLIC • STATE OIUTAH \
1248 8 800 E
OREM, UT W097

COMM.EXP.il/12/2011l

On the % day of llprd . 2008, personally appeared before me liianne JLeavitt, who being by
me duly sworn, duly acknowledged to me that (s)he executed the foregoing instrument

My commission expires: J / / / R / / /

NOTARY PUBLIC

*% *~\ <**>

ADDENDUM N O . 4

RELEASE OF MECHANIC'S LIEN
FILED BY GDE CONSTRUCTION, INC.
ENTRY N O .

39082:2008 (R. 376)

GDE Construction, Inc.
P.O. Box 64
Salem, Utah 84653
(801) 423-1789 Office
(801) 423-7700 Fax

UTAH COUNTY RECORDER
2006 APT
E 03 10:13 am FEE 10.00 SY JL
'
- FDR 5DE CONSTRUCTION

RELEASE OF MECHANICS1 LIEN
PLEASE TAKE NOTICE THAT the Mechanics'Uen claimed by G D E
Construction, Inc. and recorded on the real property located in Utah County,
Utah and more specifically described as a single family dwelling located at (1774
N. High Country Drive. Orem, Utah 84097), (Lot 7. PlatF Cha/app/e femis
SUB. Area 0.375 a.c) is hereby released, the claim having been fully paid and
satisfied and that the Mechanics' Lien recorded as Pages 1 and 2 in the official
records of 31368:2008 Utah County, Utah, is hereby satisfied and discharged

SUBSCRIBED AND SWORN TO BEFORE ME, this the 2 day of April 2008, to
certify which witness my hand and official seal.

Notary Pufblic in and for the state of Utah

Leavitt Disclosures

3

ADDENDUM N O . 5

NOTICE OF MECHANIC'S LIEN
FILED BY GDE CONSTRUCTION, INC.
ENTRY N O .

73098:2008 (R. 374)

•\iiu T> ^ ' o ^
T
When Recorded Return To;
GDE Construction, Inc.
P.O. Box 64
'•
• ' •
Salem, Utah 84653

.-*",_""•.';•' •
• "••:':'•'

''..'•..;..•..•'.

UTAH COUNTY RECORDER^
200fl Jun 25 9iBH imFEE 1S.00 W C ? ^
'•'•'•;• ;\..:; : "V.. .^ /'' RECORDED FOR GDE COHSTRUCTIOH IHC '• # S
"" . ' 'w:-.'.':.'''• :••:•:••••• V / • .- ' ?: -.-'•' ;' V-C . ^ H : ^ ^ ^ o : l V ' ^ ^ ^ - ? i
•'-..'- "•","• ' :\
'-"d-^--t;-:''V-;
''•::--'-;
:;
; :

•-• .

•"•• "•.-. / ; v ' :

PARCELS-

NOTICE OF MECHAWeS LEEN

..."

£-.:' ^V"" . :;: '

;

•;;; Notice is hereby given th^
"Claimant") located at P. 0. Box 64 Salem, Utah 84653, and whose telephone number is''801^3^ " - ^ ^ ^ ^ :
423-1789, hereby claims a lien pursuant to Section 38-1-rI et seq. Utah Code Annotated upon
l^^^s^'p^
• [• property described hereinafter. Claimant's lien is based upon the following:
; 1. The Claimant provided labor and/or materials in connection with i m ^
[••\-J^ the real property, located at approximately (177^
;
iCd J^MC- 84097) being m o r d p ^ c u M
.; :.;y,-:•;' <\>;.':•-,.•,.'..:&kMM]'"\.•'• ::'':;-;j:
^l<ri'^fLot'7.

Plat'F'Ctierdpple:FarmsSW^

PARCELS
v 2. To the best of Claimant's knowIi^ge^Ma^
®-ihe -property described above.
*#..- -•'•;-^--:^g:'.-nie labor, materials and/or ^uipmehtfe
• -s .: . . . . . .
" p r w i ^" ' ":"t• •o or
atthe' request of GDE.C . , . . . :

~ ;•:. >.'*••

Jbjftx?ram^
-..-..

-

..

...... •.. .

. ... . . . . . .

-'^>^-

•'.S^>->

:. V . :«f

..

...

V-: :;;ffi:4.: T ^ Claimant furnished the first labbr,;:^^
2006andfuriiished the last labor, materials and/or equipment oil ADIII 30,2008^:,
;::^^ecfprQpeity,:togeth5r with; interest,, costs Bn$^^

'.:... ^..^J.': - *ij3?:

•* ' -'

--^" •:v,-:" f::''';;:;V
&'\&J$^^

;^,^-*'. fc If this Notice of Lien is beingfiledon a residence as defined iii!tWali::Cdl^r:;'^^ : :
Annotated §38-11-102(17)vnotice is hereby provided that under Utah law an "owoei^ may ? 'Wbe protected against Uens being maintam
and
from other civil action being maintained to recover monies owed for "qualified services"
performed or provided by suppliers and subcontractors as a part of the contract between a
real estate developer or an original contractor and the owner, if and only if the following
conditions are satisfied: (1) the owner entered into a written contract^ with either^ a real
estate developer or an origmal contractor; (2) the origmal contractor was properly licensed
or exempt from licensure under Title 58, Chapter 55, Utah Construction Trades Licensing
Act at the time the contract was executed; and (3) the owner paid in full the original

contractor or real estate developer or their successors or assigns in accordance with the
written contract and any written or oral amendments to the contract.
DATED this 24 day of June, 2008.
GDE

'r^-

STATE OF UTAH'"'
.: ss.

COUNTY OF U f c - ^

w...

OK

On the 24 day of June, 2008, personally appeared before m e 7 % ) ( / f € ^ } ^ ^
being duly sworn did say that&e is aiiteofized
acknowledged to me that heexeciited^theMy Commission E x p ^

•

m-.
135 EAST 200 WORTH
SALEM,UTAH B485J

COWTEXR2-144012
p4~

..:". • Thereby cerrifythtf
. Mechanic's-Lien wassent by ceatifi^U;^
IK . • y . . > ; > : , ; ; ; ; : - : , •••:>•

:

y"

t P f i l ^
(LORINANDDlAWELEAmWp^^

.'f

' (1774N.High C o u n t r y © f t i ^ ^

<* ; • (Orem, Utah m i ^ ^ i ^ ^ ^ ^ ^ ^ ^ ^ ^ J ^ ^ ^ ^ ^ ^ ^
3ft5""

ADDENDUM N O . 6

AMENDED NOTICE OF LIEN
FILED BY GDE CONSTRUCTION, INC.
ENTRY N O .

80751:2008 (R. 371)

RANDALL A . COVINGTON
UTAH COUNTY RECORDER

When Recorded Return To:
GDE Construction, Inc.
P.O. Box 64
Salem, Utah 84653

2008 J u l 16 2:49 pn FEE 12.00 BY CS
RECORDED FOR GDE CONSTRUCTION, INC

PARCEL #

THIS IS ANAMMENDED LIEN TO SUUPERCEDE LIEN
RECORDED ON JUNE 25, 2008, UTAH COUNTY RECORDER
NUMBER 73098:2008
Notice is hereby given that GDE Construction, Inc. (hereinafter referred to as
"Claimant") located at P. O. Box 64 Salem, Utah 84653, and whose telephone number is 801423-1789, hereby claims a lien pursuant to Section 38-1-1 et seq. Utah Code Annotated upon the
property described hereinafter. Claimant's lien is based upon the following:
1. The Claimant provided labor and/or materials in connection with improvements on
the real property, located at approximately (1774 N. High Country Drive. Orem, Utah
84097) being more particularly described as follows:

(Lot 7. PlatF Cherawle Farms SUB. Area 0.375 a.c.)
PARCEL #

2. To the best of Claimant's knowledge, Dianne Leavitt is the reputed or record owner of
the property described above.
3. The labor, materials and/or equipment for which demand and claim is made were
provided to or at the request of GDE Construction.
4. The Claimant furnished the first labor, materials and/or equipment on October 10,
2006 and furnished the last labor, materials and/or equipment on April 30, 2008.
5. The Claimant is owed $563,690.45 for the labor and/or materials it provided to the
subject property, together with interest, costs and attorney's fees.
~~ 67 If this Notice of Lien is being filed on a residence as defined in Utah Code
Annotated §38-11-102(17), notice is hereby provided that under Utah law an "owner" may
be protected against liens being maintained against an "owner-occupied residence" and
from other civil action being maintained to recover monies owed for "qualified services"
performed or provided by suppliers and subcontractors as a part of the contract between a
real estate developer or an original contractor and the owner, if and only if the following
conditions are satisfied: (1) the owner entered into a written contract with either a real
estate developer or an original contractor; (2) the original contractor was properly licensed
-1-

or exempt from licensure under Title 58 r h ^ m w *c TT* i. ^
x ^ ™ ,
Act at the fa, the contract was e i e c u ^ n t s £
^ e ^ r ^ L ^ r ^
contractor or real estate developer or their successors or assiLs in accordance ^ t h t , , , ,
wntten contract and any written or oral amendments to the Z Z T
^
""
DATED this 16 day of July, 2008.
GDE

STATE OF UTAH
COUNTY OF

: ss.

UkM-

)

On the 16. day of July, 2008, personally appeared before me Afliu
being duly sworn did say that he/she is authorized to sign the above ^nd7o?egoing i n spwho
ert
and acknowledged to me that he executed the same.
instrument

MMizk

My Commission Expires:
JEFFREY NIELSON
HOTARY PUBLIC - STATE otUTAH
30 WEST 100 SOUTH
PO BOX 901
SALEM, UT B4653

NONPAR:

COMM. EXP. 11/10/2009

CERTIFICATE OF MAILING
I hereby certify that on this
day of July, 2008, a copy of the foregoing Notice of
Mechanic's Lien was sent by certified U.S. mail, return receipt requested, to:

(LORTN AND DlANNE LEAVITT)

(1774 N. High Country Dr.)
(Orem, Utah 84097)

ADDENDUM NO. 7

BEHALr~- ^ r CONSTRUCTION, INC.
ENTRY N O . 20080032544 (R. 368)
ON

^ P a g e 1 of
mty Recorder
12.00

RusselL Shirts Wa&M
08/18/200B ©afl^lS
By BOSTWICK & PfcfcE
• i l l ) • ) ! • •) • • ,i.5

2

«

r;

EN RECORDED,
Randy B. Birch
Bostwick & Pric
139 East S o u t l i ^ m p l e , Suite 320
Salt Lake City, Utah 84111

z>

b.: SG-COSC-H-214
OF DEFAULT and ELE$

&
E IS HEREBY GIVEN o f 4 e default of that certain % i s t Deed dated
executed by Dianne^^m'tt, to secure certakL^^gations in favor
'destruction,-Inc., as B@tmciary, and in which R ^ d y E. Birch, attorney
is named as T r u s t e e w m c h Trust Deed was r ^ o r a e d May 5, 2008, a s <\ •
No. 20080018279 ©i<TO official records of W^agyhgton County, State of<s^
The property
the Trust Deed is
in Washington Co*
and is more p
described as folloi
CLIFFS QRS^DW CANYON H (SG)'
plat thera@# on file and of record
County' Recorder,. Utah. *

i4, according to the ofiji! .
le office of the W a s h l f ^ o n

Sneficial interest u n d e x ^ i l h Trust Deed and the
d o w n e d by GDE ContfJraMm, Inc.
^!

.tions secured

§? A breach of and d e ^ ^ ^ i n the obligations foEjgj^h such Trust Deed isdSy*
= , ^ ^ c u r e d h a s o c c u r r e d J i 0 h a t Trustor has not W ^ p e schedule of
payiii^i^^^
y
?
agreed
upon.
By
rea^B^of
such
default,
R
a
n
c
^
w
'
B
i
r
c
h
,
as
Trustee,
a
n^^i
v^ r
Beneficiary under s a p r r u s t Deed have elected |n& hereby elect to cause t h j ^ t i s t
*y»
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ADDENDUM NO. 8
GUARANTY OF COMPLETION AND PERFORMANCE

tD 12/04/200

Borrower:

DlarmeWLeavjtt
1774 North High Country Drive
Orem, U T 84097

Lender:

BANK OP AMERICAN FORK
Spanish Fork
625 North Main
Spanish Fork, UT 84660

Guarantor: GDE construction, inc.
1005 South 350 West
Salem, UT 84653
THIS GUARANTY O F COMPLETION AND PERFORMANCE ("Guaranty1*) is made as of December 4, 2007, by G D E Construction, Inc.
(••Guarantor") to and for the benefit of BANK O F AMERICAN FORK ("Under").
T H E L O A N . Borrower proposes to borrow from Lender the principal amount of Six Hundred Thousand & 007100 Dollars ($600,000.00) pursuant to the
terms and conditions of the Construction Loan Agreement As a condition and inducement to making the Loan, Borrower has requested that Guarantor
duty execute and deliver this Guaranty guaranteeing the lien-free completion oi the construction of the Project and the performance of other covenants,
which are all considered by Lender to be material regarding Lender's decision to make the Loan.
GUARANTY. Guarantor hereby unconditionally and absolutely warrants and guarantees to Lender that: (a) construction of the Project shall be
commenced and shall be substantially completed within the time limits set forth In the Construction Loan Agreement: (b) the Project shall be
constructed and completed In accordance with the Loan Documents and the Plans and Specifications, without substantial deviation therefrom unless
approved by Lender in writing; (c) except for Lender's security agreements, the Project wilt be constructed and completed free and clear of all Mens
and encumbrances, including without limitation all mechanics' liens, materialmen's liens, and equitable liens; and (d) all costs of constructing the
Project wilt be paid when due, and no stop notices shall be served on Lender.
OBLIGATIONS O F G U A R A N T O R UPON EVENT O F DEFAULT. Should an Event of Default (as defined in any Construction Loan. Agreement) occur or
If the Project shall not be constructed and completed as provided above, Guarantor shall: (a) diligently proceed to cure such default and procure
completion of the Project a! Guarantor's sole cost and expense;' (b) fully pay and discharge all claims for labor performed and material and services
furnished In connection with the construction of the Project; and (c) pay such amounts as may be necessary to release and discharge an claims of stop
notices, mechanics1 liens, materialmen's liens, and equitable liens, If any, that may come Into existence in connection with the construction of the
Project
NATURE O F GUARANTY. This Guaranty Is an original and Independent obligation of Guarantor, separate and distinct from Borrower's obligations to
Lender under the Loan Documents. The obligations of Guarantor to Lender under this Guaranty are direct and primary, regardless of the validity or
enforceability of the Loan Documents. This Guaranty is for the benefit of Lender, and Is not for the benefit of any third party. This Guaranty shall
continue until (A) the Project has been completed, free and clear of all Wens and encumbrances as provided above, and (B) all obBgatkxu of
Guarantor to Lender under this Guaranty have been performed in full.
GUARANTOR'S AUTHORIZATION T O L E N D E a Guarantor authorizes Lender, without notice or demand and without lessening Guarantor's liability
under this Guaranty, from time to time: (a) to make or approve changes to the Plans and Specifications; (b) to make modifications to the Construction
Loan Agreement'and the other Loan Documents; (c) to make one or more additional secured or unsecured loans to Borrower, (d) to repeatedly alter,
compromise, renew, extend, accelerate, or otherwise change the time for payment or other terms of the Loan or any part of the Loan, including
Increases and decreases of the rate of Interest on the Loan; extensions may be repeated and may be for longer than the original toan term; (e) to take
and hold security for the payment of the Loan or this Guaranty, and exchange, enforce, waive, and release any such security, with or without the
substitution of new collateral* (0 to release, substitute, agree not to sue, or deal with any one or more of Borrower's sureties, endorsers, or other
guarantors on any terms or fri any manner Lender may choose; (g) to determine how, when, and what application of payments and credits shall be
made on the Loan; (h) to apply such security and direct the order or marker of sale thereof, including without limitation, any rwnjudfctaJ sale permitted
by the terms of the controlling security agreement or dee^ of trust, as Lender In Lender's discretion may determine; (i) Sell the Loan Lender may sell,
transfer or grant partfcipattona in all or any part of the Loan, and this Guaranty may be transferred In whole or In part to the purchaser,; and (j) to
assign or transfer this Guaranty in whole or in part
GUARANTOR'S REPRESENTATIONS AND WARRANTIES. Guarantor represents and warrants to Lender that (a) no representations or agreements
of any kind have been made to Guarantor which would limit or qualify In any way the terms of this Guaranty; {b) this Guaranty Is executed at
Borrower's request and not at the request of Lender to Induce Lender to disburse the Loan to Borrower pursuant to the terms of the Loan Documents
and that Lender would not make and disburse the Loan to Borrower pursuant to the Loan Documents were it not for the execution and delivery of this
Guaranty; (c) Guarantor has not and will not, without the prior written consent of Under, sell, lease, assign, encumber, hypothecate, transfer, or
otherwise dispose of ail or substantially ail of Guarantor's assets, or any interest therein; (d) neither the execution nor the delivery of this Guaranty nor
compliance with the terms hereof wili conflict with or result In the breach of any law or statute, will constitute a breach or default under any agreement
or Instrument to which Guarantor may be a party, or will result in the creation or imposition of any charge or Ken upon any property or assets of
Guarantor, (e) Lender has made no representation to Guarantor as to the creditworthiness of Borrower; (0 the most recent financial statements of
Guarantor heretofore delivered to Lender are true and correct In all material respects and fairly present the financial condition of Guarantor as of the
respective dates thereof, and no material adverse change has occurred In the financial condition of Guarantor since the date of the most recent
financial statements; and (g) Guarantor has established adequate means of obtaining from Borrower on a continuing basis Information regarding
Borrower's financial condition. Guarantor agrees to keep adequately informed from such means of any facte, events, or circumstances which might in
any way affect Guarantor's risks under this Guaranty, and Guarantor further agrees that, absent a request for Information, Lender shall have no
obligation to disclose to Guarantor any Information or documents acquired by Lender In the course of its relationship with Borrower.
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G U A R A N T O R ' S WAIVERS. Except as prohibited by applicable law, Guarantor waives any right to require Lender. (A) to make any presentment,
protest, demand, or notice of any kind, Including notice of any nonpayment of the Loan or of any nonpayment related to any security agreement, or
notice of any action or nonaction on the part of Borrower, Lender, any surety, endorser, or other guarantor in connection with the Loan or In connection
with the creation of new or additional loans or obligations; (B) to resort for payment or to proceed directly or at once against any person, including
Borrower or any other guarantor; (C) to proceed directly against or exhaust any collateral held by Lender from Borrower, any other guarantor, or any
other person (D) to give notice of the terms, time, and place of any public or private sale of personal property security held by Lender from Borrower
or to comply with any other applicable provisions of the Uniform Commercial Code; (E) to pursue any other remedy within Lender's power; or (f) to
commit any act or omission of any kind, or at any time, with respect to any matter whatsoever.
Guarantor also waives and agrees not to assert or take advantage of (A) any right {Including the right, If any, under Utah's one-actionrule as set forth
in Utah Code Annotated, 1953, Section 78-37-1) to require Lender to proceed against or exhaust any security held by Lender at any time or to pursue
any other remedy In Lender's power before proceeding against Guarantor; (B) the release or surrender of any security held for the payments of the
Loan indebtedness; or <C) any defense based upon an election of remedies (including! if available, an election of remedies to proceed by non-Judicial
foreclosure) by Lender which destroys or otherwise impairs the subrogation rights of Guarantor or the right of Guarantor to proceed against Borrower
for reimbursement, or both.
Guarantor further waives and agrees not to assert or claim at any time any deductions to the amount guaranteed under this Guaranty for any claim of
setoff, counterclaim, counter demand, recoupment or similar right, whether such claim, demand, or right may be asserted by the Borrower, the
Guarantor, or both.
G U A R A N T O R ' S UNDERSTANDING WITH RESPECT T O WAIVERS. Gueirantor warrants and agrees that each of the waivers set forth above is made
with Guarantor's full knowledge of Guarantor's significance and consequences and that, under the circumstances, the waivers are reasonable and not
contrary to public policy or law. If any such waiver Is determined to be contrary to any applicable law or publte policy, such waiver shall be effective
only to the extent permitted by law.
RIGHT O F S E T O F F . • To the extent penmltted by applicable law, Lender reserves a right of setoff in all Guarantor's accounts with Lender (whether
checking, savings, or some other account). This includes all accounts Guarantor holds Jointly with someone else and all accounts Guarantor may open
in the future. However, this does not incliKfe any IRA or Keogh accounts, or any trust accounts for which setoff would be prohibited by law. Guarantor
authorizes Lender, to the extent permitted by applicable law, to hold these funds if there is a default, and Lender may apply the funds in these accounts
to pay what Guarantor owes under the terms of this Guaranty.
RIGHTS A N D REMEDIES. If Guarantor shall fall to perform promptly as provided in this Guaranty, Lender shall have the following rights and remedies:
Perform Work. Lender, at its option, but without any obligation to do so, may proceed to perform on behalf of Guarantor any and all work on the
Project and to pay any costs Incurred in connection with the work. Guarantor, upon Lender's demand, shall promptly pay to Lender all such sums
expended together with interest thereon at the interest rate setforthin the Note.
Cure Defaults. Lender, at Its option, but without any obligation to do so, may cure any defaults, including without limitation, paying any unpaid
bills and Kens, including without limitation those for construction, labor, and materials. Guarantor, upon Lender's demand, shall promptly pay to
Lender all such sums expended together with interest thereon at the Interest rate set forth In the Note.
Specific Performance. From time to time and without first requiring performance on the part or Borrower and without being required to exhaust
any security hetd by Lender for the Loan, to require Guarantor specifically to perform Guarantor's obligations under this Guaranty, by action at law
or in equity or both, and further, to collect In any such action, compensation for ail loss, cost, damage, injury and expense sustained or incurred by
Lender as a direct or indirect consequence of Borrower's or Guarantor's failure to perform, with Interest thereon at the Interest rate set forth in the
Note.
Other Rights and Remedies. In addition, Lender shall have and may exercise any or all of the rights and remedies it may have available at law,
Inequity, or otherwise.
SUBORDINATION O F B O R R O W E R ' S DEBTS T O GUARANTOR, Guarantor agrees that the Loan, whether now existing or hereafter created, shall be
superior to any claim that Guarantor may now have or hereafter acquire against Borrower, whether or not Borrower becomes Insolvent. Guarantor
hereby expressly subordinates any claim .Guarantor may have against Borrower, upon any account whatsoever, to any claim that Lender may now or
hereafter have against Borrower. In the event of Insolvency and consequent liquidation of the assets of 8orrower, through bankruptcy, by an
assignment for the benefit of creditors, by voluntary liquidation, or otherwise, the assets of Borrower applicable to the payment of the claims of both
Lender and Guarantor shall be paid to Lender and shall be first applied by Lender to the Loan. Guarantor does hereby assign to Lender all claims .
which it may have or acquire against Bonower or against any assignee or trustee in bankruptcy of Borrower, provided however, that such assignment
shall be effective only for the purpose of assuring to Lender full .payment in legal tender of the Loan. If Lender so requests, any notes or credit
agreements now or hereafter evidencing any debts or obligations of Borrower to Guarantor shall be marked with a legend that the same are subject to
this Guaranty and shall be delivered to Lender. Guarantor agrees, and Lender Is hereby authorized, In the name of Guarantor, from time to timetofile
financing statements and continuation statements and to execute documents and to take such other actions as Lender deems necessary or appropriate
to perfect, preserve and enforce Its rights under this Guaranty.
PROPERTY DESCRIPTION. Lot 7, Plat ' P . Cherapple Farms Subdivision, Orem, Utah, according to the Official Plat thereof on file and of record in the
Utah County Recorder's Office.
MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Guaranty:
Amendments. What is written in this Guaranty is Guarantor's entire agreement with Lender concerning the matters covered by this Guaranty. To
be effective, any change or amendment to this Guaranty must be in writing and must be signed by whoever will be bound or obligated by the
change or amendment
Attorneys' Fees; Expenses. Guarantor agrees to pay all of Lender's costs and expenses, including Lender's reasonable attorneys' fees and
Lender's legal expenses, incurred in connection with the enforcement of this Guaranty. Lender may hire or pay someone else to help enforce this
Guaranty, and Guarantor shall pay the costs and expenses of such enforcement Costs and expenses include Lender's reasonable attorneys' fees
and legal expenses whether or not bander's salaried employee and whether or not there is a lawsuit, including reasonable attorneys' fees and legal
• expenses for bankruptcy proceedings (Including efforts to modify or vacate any automatic stay or injunction), appeals, and any anticipated
post-Judgment collection services. Guarantor also shall pay all court costs, In addition to a l ether sums provided by taw. This Guaranty also
secures ail of these amounts.
Caption Headings. Caption headings In this Guaranty are for convenience purposes only and are not to be used to Interpret or define the *
provisions of this Guaranty.
Governing Law. This Guaranty will be governed by federal (aw applicable to Lender and, to the extent not preempted by federal law, the >
laws of the State of Utah without regard to Its conflicts of law provisions.
Choice of Venue- if there Is a lawsuit, Guarantor agrees upon Lender's requesttosubmit to the jurisdiction of the courts of Utah County, State of
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Utah.
No Waiver by Lender, Guarantor understands Lender, will not give up an/ of Lender's rights under this Guaranty unless Lender does SQ fn
writing. The fact that Lender delays or omits to exercise any right will not mean that Lender has given up that right If Lender does agree In writing
to give up one of Lender's rights, that does not mean Guarantor will not have to comply with the other provisions of this Guaranty. Guarantor also
understands that if Lender does consent to a request, that does not mean that Guarantor will not have to get Lender's consent again if the
situation happens again. Guarantor further understands that Just because Lender consents to one or more of Guarantor's requests, that does not
mean Lender will be required to consent to any of Guarantor's future requests* Guarantor waives presentment, demand for payment, protest, and
notice of dishonor. Guarantor waives all rights of exemption from execution or similar law in the Property, and Guarantor agrees that therightsof
Lender in the Property under this Guaranty are prior to Guarantor'srightswhile this Guaranty remains in effect
Notices. Unless otherwise provided by applicable law, any notice required to be given under this Guaranty or required by law shall be given In
writing, and shall be effective when actually delivered In accordance with the law or wfth this Guaranty, when actually received by telefacsimile
(unless otherwise required by law), when deposited with a nationally recognized overnight courier, or, If mailed, when deposited In the United
States mail, as first class, certified or registered mail postage prepaid, directed to the addresses shown near the beginning of this Guaranty. Any
person may change his or her address for notices under this Guaranty by giving formal written notice to the other person or persons, specifying
that the purpose of the notice Is to change the person's address. For notice purposes, Guarantor agrees to keep Lender Informed at all times of
Guarantor's current address. Unless otherwise provided by applicable law, If there is more than one Guarantor, any notice given by Lender to any
Guarantor Is deemed to be notice given to all Guarantors. It will be Guarantor's responsibility to tell the others of the notice from Lender.
Interpretation. In all cases where there Is more than one Guarantor, then all words used in this Guaranty In the singular shall be deemed to have
been used In the plural where the context and construction so require; and where there is more than one Guarantor named in this Guaranty or .
when this Guaranty is executed by more than o n e , the words "Guarantor* shall mean all and any one or more of them. Reference to the phrase
"Guarantor* Includes the heirs, successors, assigns, and transferees of each of them.
Severability. If a court finds that any provision of this Guaranty Is not valid or should not be enforced, that fact by Itself will not mean that the rest
of this Guaranty will not be valid or enforced. Therefore, a court will enforce the rest of the provisions of this Guaranty even if a provision of this
Guaranty may be found to be invalid or unenforceable.
Successors and Assigns. Subject to any limitations stated in this Guaranty on transfer of Guarantor's Interest this Guaranty shall be binding
upon and Inure to the benefit of the parties, their successors and assigns, if ownership of the Property becomes vested fn a person other than
Guarantor* Lender, without notice to Guarantor, may deal with Guarantor's successors wfth reference to this Guaranty and the Loan by way of
forbearance or extension without releasing Guarantor from the obligations of this Guaranty or liability under the Loan,
DEFINITIONS. The following words shall have the following meanings when used In this Guaranty:
Borrower. The word "Borrower* means Dlanne W Leavitt and includes all co-signers and co-makers signing the Note and all their successors
and assigns.
Guarantor. The word "Guarantor" means everyone signing this Guaranty, Including without limitation G D E Construction, Inc., and In each case,
any signer's successors and assigns.
Guaranty. The word "Guaranty" means the guaranty from guarantor, endorser, surety, or accommodation party to Lender, Including without
limitation a guaranty of all or part of the Note.
Lender. The word "Lender" means BANK OF* AMERICAN FORK, Its successors and assigns. The words "successors or assigns? mean any
person or company that acquires any interest in the Note.
Loan. The word "Loan" means the loan made to Borrower under the Construction Loan Agreement and the Loan Documents as described below.
Note, The word "Note" means the note or credit agreement dated December 4, 2007, in the principal amount of $600,000.00 from Dlanne W
Leavitt to Lender, together with all renewals of, extensions of, modifications of, refinancings of, consolidations of and substitutions for the note or
credit agreement.
Plans and Specifications, The words "Plans and Specifications" mean the plans and specifications for the Project which have been submitted to
and Initialed by Lender, together with such changes and additions as may be approved by Lender in writing.
Project The word "Project* means the construction, renovation, or other work on the improvements as set forth in the Plans and
Specifications/The Project includes the following work:
Real property located at 1774 North High Country Drive, Orem, Utah, 64097.
• Property. The word "Property- means all of Guarantorsright,title and Interest In and to all the Property as described In the "Property Description"
section of this Guaranty.
E A C H UNDERSIGNED GUARANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS GUARANTY AND AGREES T O ITS
T E R M S . IN ADDITION, EACH GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND
D E U V E R Y O F THIS GUARANTY T O LENDER. NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE THIS CHMRMiTY
EFFECTIVE. THIS GUARANTY IS DATED DECEMBER 4,2007.
wuwmir
GUARANTOR:

G D E CONSTRUCTION, INC.
-^5tiaY«tTtor for QDE Construction, Inc.
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THIS G U A R A N T Y O F COMPLETION AND PERFORIVIANCE ("Guaranty") Is'made as of February 9, 2007, by G D E Construction, Inc.
("Guarantor,,) to and for the benefit of BANK O F AMERICAN FORK ('Lender").
T H E L O A N . Borrower proposes to borrow from Lender the principal amount of One Million One Hundred Thirty-seven Thousand & 00/100 Dollars
($1,137,000.00) pursuant to the terms and conditions of the Construction Loan Agreement.- As a condition and inducement to making the Loan,
Borrower has requested that Guarantor duly execute and deliver this Guaranty guaranteeing the Hen-free completion of the construction of the Project
and the performance of other covenants, which are alt considered by Lender to be material regarding Lender's decision to make the Loan.
G U A R A N T Y . Guarantor hereby unconditionally and absolutely warrants and guarantees to Lender that: (a) construction of the Project shall be
commenced and shall be substantially completed within the time limits set forth in the Construction Loan Agreement; (b) the Project shall be
constructed and completed In accordance with (he Loan Documents and the Plans and Specifications, without substantial deviation therefrom unless
approved by Lender in writing; (c) except for Lender's security agreements, the Project will be constructed and completed free and clear of all liens
and encumbrances, including without limitation afl mechanics' liens, materialmen's liens, and equitable liens; and (d) all costs of constructing the
Project will be paid when due, and no stop notices shall be served on Lender.
OBLIGATIONS O F G U A R A N T O R U P O N EVENT O F DEFAULT. Shoutd an Event of Default (as defined in any Construction Loan Agreement) occur or
if the Project shall not be constructed and completed as provided above, Guarantor shall: (a) diligently proceed to cure such default and procure
completion of the Project at Guarantor's sole cost and expense; (b) fully pay and discharge all claims for labor performed and material and services
furnished in connection with the construction of the Project; and (c) pay such amounts as may be necessary to release and discharge all claims of stop
notices, mechanics* Kens, materialmen's liens, and equitable liens, if any, that may come into existence in connection with the construction of the
Project.
NATURE O F GUARANTY. This Guaranty is an original and independent obligation of Guarantor, separate and distinct from Borrower's obligations to
Lender under the Loan Documents. The obligations of Guarantor to Lender under this Guaranty are direct and primary, regardless of the validity or
enforceability of the Loan Documents. This Guaranty is for the benefit of Lender, and Is not for the benefit of any third party. This Guaranty shall
continue until (A) the Project has been completed, free and clear of all liens and encumbrances as provided above, and (B) all obligations of
Guarantor to Lender under this Guaranty have been performed In full.
GUARANTOR'S AUTHORIZATION T O LENDER. Guarantor authorizes Lender, without notice or demand and without lessening Guarantor's liability
under this Guaranty, from time to time: (a) to make or approve changes to the Plans and Specifications; (b) to make modifications to the Construction
Loan Agreement and the other Loan Documents; (c) to make one or more additional secured or unsecured loans to Borrower; (d) to repeatedly alter,
compromise, renew, extend, accelerate, or otherwise change the time for payment or other terms of the Loan or any part of the Loan, including
Increases and decreases of the rate of interest on the Loan; extensions may be repeated and may be for longer than the original loan term; (e) to take
and hold security for the payment of the Loan or mis Guaranty, and exchange, enforce, waive, and release any such security, with or without the
substitution of new collateral; (f) to release, substitute, agree not to sue, or deal with any one or more of Borrower's sureties, endorsers, or other
guarantors on any terms or in any manner Lender may choose; (g) to determine how, when, and what application of payments and credits shad be
made on the Loan; (h) to apply such security and direct the order or manner of sate thereof, including without limitation, any nonjudicial sale permitted
by the terms of the controlling security agreement or deed of trust, as Lender in Lender's discretion may determine; (I) Sell the Loan Lender may sell,
transfer or grant participations in ail or any part of the Loan, and this Guaranty may be transferred in whole or in part to the purchaser.; and (j) to
assign or transfer this Guaranty in whole or in part
GUARANTOR'S REPRESENTATIONS AND WARRANTIES. Guarantor represents and warrants to Lender that (a) no representations or agreements
of any kind have been made to Guarantor which would limit or qualify in any way the terms of this Guaranty; (b) this Guaranty is executed at
Borrower's request and not at the request of Lender to induce Lender to disburse the Loan to Borrower pursuant to the terms of the Loan Documents
and that Lender would not make and disburse the Loan to Borrower pursuant to the Loan Documents were ft not for the execution and delivery of this
Guaranty; (c) Guarantor has not and win not, without the prior written consent of Lender, sell, lease, assign, encumber, hypothecate, transfer, or
otherwise dispose of all or substantially all of Guarantor's assets, or any Interest therein; (d) neither the execution nor the delivery of this Guaranty nor
compliance with the terms hereof will conflict with or result in the breach of any law or statute, will constitute a breach or default under any agreement
or Instrument to which Guarantor may be a party, or will result in the creation or Imposition of any charge or Hen upon any property or assets of
Guarantor; (e) Lender has made no representation to Guarantor as to the creditworthiness of Borrower; (t) the most recent financial statements of
Guarantor heretofore delivered to Lender are true and correct.in all material respects and fairly present the financial condition of Guarantor as of the
respective dates thereof, and no material adverse change has occurred in the financial condition of Guarantor since the date of the most recent
financial statements; and (g) Guarantor has established adequate means of obtaining from Borrower on a continuing basis Information regarding
Borrower's financial condition. Guarantor agrees to keep adequately Informed from such means of any facts, events, or circumstances which might In
any way affect Guarantor's risks under this Guaranty, and Guarantor further agrees that absent a request for information, Lender shall have no
obligation to disclose to Guarantor any Information or documents acquired by Lender in the course of Its relationshfc with Borrower.
GUARANTOR'S WAIVERS. Except as prohibited by applicable law, Guarantor waives any right to require Lender. (A) to make any presentment,
protest demand, or notice of any kind, including notice of any nonpayment of the Loan or of any nonpayment related to any security agreement, or
notice of any action or nonaction on the part of Borrower, Lender, any surety, endorser, or other guarantor In connection with the Loan or in connection
with the creation of new or additional loans or obligations; (B) to resort for payment or to proceed directly or at once against any person, including
Borrower or any other guarantor; (C) to proceed directly against or exhaust any collateral held by Lender from Borrower, any other guarantor, or any
other person (D) to give notice of the terms, time, and place of any public or private sale of personal property security held by Lender from Borrower
or to comply wfth any other applicable provisions of the Uniform Commercial Code; (E) to pursue any other remedy within Lender's power, or (1) to
commit any act or omission of any kind, or at any time, with respect to any matter whatsoever.
Guarantor also waives and agrees not to assert or take advantage of (A) any right (Including the right if any, under Utah's one-action rule as set forth

BAF

0010

V.

K

GUAR, JTY OF COMPLETION AND PERi >RMANCE
(Continued)

Page 2

In Utah Code Annotated, 1953, Section 78-37-1) to require Lender to proceed against or exhaust any security held by Lender at any time or to pursue
any other remedy in Lender's power before proceeding against Guarantor; {B) the release or surrender of any security held for the payments of the
Loan indebtedness; or (C) any defense based upon an election of remedies (including, If available, an election of remedies to proceed by non-judicial
foreclosure) by Lender which destroys or otherwise Impairs the subrogation rights of Guarantor or the right of Guarantor to proceed against Borrower
for reimbursement, or both.
Guarantor further waives and agrees not to assert or claim at any time any deductions to the amount guaranteed under this Guaranty for any claim of
setoff, counterclaim, counter demand, recoupment, or similar right, whether such claim, demand, or right may be asserted by the Borrower, the
Guarantor, or both.
G U A R A N T O R S UNDERSTANDING WITH R E S P E C T T O WAIVERS, Guarantor warrants and agrees that each of the waivers set forth above Is made
with Guarantor's full knowledge of Guarantors significance and consequences and that,, under the circumstances, the waivers are reasonable and not
contrary to public policy or law. If any such waiver Is determined to be contrary to any applicable law or public pottey, such waiver shall be effective
only to the extent permitted by law.
RIGHT O F SETOFF. To the extent permitted by applicable law, Lender reserves a right of setoff In all Guarantor's accounts with Lender (whether
checking, savings, or some other account). This Includes all accounts Guarantor holds jointly with someone else and all accounts Guarantor may open
In the future. However, this does not include any IRA or Keogh accounts, or any trust accounts for which setoff would be prohibited by law. Guarantor
authorizes Lender, to the extent permitted by applicable law, to hold these funds If there Is a default, and Lender may apply the funds in these accounts
to pay what Guarantor owes gnder the terms of this Guaranty.
RIGHTS A N D REMEDIES. If Guarantor shall fall to perform promptly as provided in this Guaranty, Lender shall have the followingrightsand remedies:
Perform Work. Lender, at Its option, but without any obligation to do so, may proceed to perform on behalf of Guarantor any and all work on the
Project and to pay any costs incurred In connection with the work. Guarantor, upon Lender's demand, shall promptly pay to Lender all such sums
expended together with interest thereon at the interest rate set forih In the Note.
Cure Defaults. Lender, at its option, but without any obligation to do so, may cure any defaults, Including without limitation:, paying any unpaid
bills and liens, including without limitation those for construction, labor, and materials. Guarantor, upon Lender's demand, shall promptly pay to
Lender all such sums expended together with Interest thereon at the interest rate set forth in the Note.
Specific Performance. From time to time and without first requiting performance on the part of Borrower and without being required to exhaust
any security held by Lender for the Loan, to require Guarantor specifically to perform Guarantor's obligations under this Guaranty, by action at law
or In equity or both, and further, to collect In any such action, comipensatton for all loss, cost, damage, injury and expense sustained or incurred by
Lender as a direct or Indirect consequence of Borrower's or Guarantor's failure to perform, with interest thereon at the interest rate set forth In the
Note.
Other Rights and Remedies. In addition, Lender shall have and may exercise any or all of the rights and remedies it may have available at law,
in equity, or otherwise.
SUBORDINATION O F BORROWER'S DEBTS TO GUARANTOR. Guarantoir agrees that the Loan, whether now existing or hereafter created, shall be
superior to any claim that Guarantor may now have or hereafter acquire against Borrower, whether or not Borrower becomes Insolvent Guarantor
hereby expressly subordinates any claim Guarantor may have against Borrower, upon any account whatsoever, to any claim that Lender may now or
hereafter have against Borrower. In the event of insolvency and consequent liquidation of the assets of Borrower, through bankruptcy, by an
assignment for the benefit of creditors, by voluntary liquidation, or otherwise, the assets of Borrower applicable to the payment of the claims of both
Lender and Guarantor shall be paid to Lender and shall be first applied by Lender to the Loan. Guarantor does hereby assign to Lender all claims
which It may have or acquire against Borrower or against any assignee or trustee In bankruptcy of Borrower; provided however, that such assignment
shall be effective only for the purpose of assuring to Lender full payment In legal tender of the Loan.. If Lender so requests, any notes or credit
agreements now or hereafter evidencing any debts or obligations of Borrower to Guarantor shall be marked with a legend that the same are subject to
this Guaranty and shall be delivered to Lender. Guarantor agrees, and Lender Is hereby authorized,.In the name of Guarantor, from time to time to file
financing statements and continuation statements and to execute documents and to take such other actions as Lender deems necessary or appropriate
to perfect, preserve and enforce its rights under this Guaranty.
P R O P E R T Y DESCRIPTION. Lot 7, Plat " F , Cherappie Farms Subdivision, Orem, Utah, according to the Oftlical Plat thereof on file and of record In me
Utah County Recorder's Office.
MISCELLANEOUS PROVISIONS. The following miscellaneous provisions are a part of this Guaranty:
Amendments. What is written in this Guaranty Is Guarantor's entire agreement with Lender concerning the matters covered by this Guaranty. To
be effective, any change or amendment to this Guaranty must be In writing and must be signed by whoever will be bound or obligated by the
change or amendment
Attorneys 1 Fees; Expenses. Guarantor agrees to pay all of Lender's costs and expenses, including Lender's reasonable attorneys' fees and
Lender's legal expenses, Incurred In connection with the enforcement of this Guaranty. Lender may hire or pay someone else to help enforce this
Guaranty, and Guarantor shall pay the costs and expenses of such enforcement Costs and expenses include Lender's reasonable attorneys' fees
and legal expenses whether or not Lender's salaried employee and whether or not there Is a lawsuit, including reasonable attorneys' fees and legal
expenses for bankruptcy proceedings (including efforts to modify or vacate any automatic stay or injunction}, appeals, and any anticipated
post-judgment collection services, Guarantor also shall pay alf court costs, in addition to all other sums provided by law. This Guaranty also
secures all of these amounts.
Caption Headings. Caption headings h this Guaranty are for convenience purposes only and are not to be used to Interpret or define the
provisions of this Guaranty.
Governing Law. This Guaranty will be governed by federal law applicable to Lender and, to the extent not preempted by federal law, the
laws of the State of Utah without regard to Its conflicts of law provisions.
N o Waiver by Lender. Guarantor understands Lender will not give up any of Lender's rights under this Guaranty unless Lender does so In
writing. The fact that Lender delays or omits to exercise any right will not mean that Lender has given up that right If Lender does*gree In writing
to give up one of Lender's rights, that does not mean Guarantor wis not have to comply with the other provisions of this Guaranty. Guarantor also
understands that If Lender does consent to a request, that does not mean that Guarantor win not have to get Lender's consent again If the
situation happens again. Guarantor further understands that Just because Lender consents to one or more of Guarantor's requests, that does not
mean Lender will be required to consent to any of Guarantor's future requests. Guarantor waives presentment, demand for payment, protest, and
notice of dishonor. Guarantor waives sill rights of exemption from execution or similar law In the Property, and Guarantor agrees that the rights of
Lender In the Property under this Guaranty are prior to Guarantor's lights while this Guaranty remains In effect
-

Notices. Unless otherwise provided by applicable law, any notice required to be given under this Guaranty or required by law shall be given In
writing, and shall be effective when actually delivered In accordance with the law or with this Guaranty, when actually received by telefacsimile
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(unless otherwise required by law), when deposited with a nationally recognized overnight courier, or, if mailed, when deposited in the United
States mail, as first class, certified or registered mail postage prepaid, directed to the addresses shown near the beginning of this Guaranty. Any
person may change his or her address for notices under this Guaranty by giving format written notice to the other person or persons, specifying
that the purpose of the notice Is to change the person's address. For notice purposes, Guarantor agrees to keep Lender Informed at ail times of
Guarantor's current address. Unless otherwise provided by applicable taw, If there Is more than one Guarantor, any notice given by Lender to any
Guarantor is deemed to be notice given to all Guarantors, it will be Guarantor's responsibility to tell the others of the notice from Lender.
Interpretation, in a!) cases where there Is more than one Guarantor, then ail words used in this Guaranty in the singular shall be deemed to have
been used In the plural where the context and construction so require; and where there Is more than one Guarantor named in this Guaranty or
when this Guaranty is executed by more than one, the words "Guarantor4 shall mean alt and any one or more of them. Reference to the phrase
•Guarantor* Includes the heirs, successors, assigns, and transferees of each of them.
Severability. If a court finds that any provision of this Guaranty Is not valid or should not be enfo/ced, that fact by itself win not mean that the rest
of this Guaranty will not be valid or enforced. Therefore, a court will enforce the rest of the provisions of this Guaranty even if a provision of this
Guaranty may be found to be Invalid or unenforceable.
Successors and Assigns. Subject to any limitations stated in this Guaranty on transfer of Guarantor's Interest, this Guaranty shall be binding
upon and inure to the benefit of the parties, their successors and assigns. If ownership of the Property becomes vested in a person other than
Guarantor, Lender, without notice to Guarantor, may deal with Guarantor's successors with reference to this Guaranty and the Loan by way of
forbearance or extension without releasing Guarantor from the obligations of this Guaranty or liability under the Loan.
DEFINITIONS. The following words shall have the following meanings when used in this Guaranty:
Borrower. The word "Borrower" means Dianne W. Leavitt and includes ail co-signers and co-makers signing the Note and all their successors
and assigns. .
Guarantor. The word "Guarantor* means everyone signing this Guaranty, including without limitation G D E Construction, Inc., and in each case,
any signer's successors and assigns.
Guaranty. The word "Guaranty" means the guaranty from guarantor, endorser, surety, or accommodation party to Lender, Including without
limitation a guaranty of all or part of the Note.
Lender. The word "Lender* means BANK OF AMERICAN FORK, its successors and assigns. The words "successors or assigns" mean any
person or company that acquires any Interest in the Note.
Loan. The word "Loan" means the loan made to Borrower under the Construction Loan Agreement and the Loan Documents as described below.
Note. The word "Note" means the note or credit agreement dated February 9,2007, In the principal amount of $1,137,000.00 from Dianne W.
Leavitt to Lender, together with all renewals of, extensions of, modifications of, refinancings of, consolidations of and substitutions for the note or
credit agreement
Plans and Specifications. The words "Plans and Specifications" mean the plans and specifications for the Project which have been submitted to
and Initialed by Under, together with such changes and additions as may be approved by Lender In writing.
Project
The word "Project" means the construction, renovation, or other work on the Improvements as set forth in the Plans and
SpecificationsJhs Project includes the following work:
Lot 7, Plat "F", Cherapaple Farms Subdivision, Oram, Utah, according to the Official Plat thereof on file and or record In the Utah County
Recorder's Office.
Property. The word "Property11 means all of Guarantor's right title and Interest In and to ail the Property as described In the "Property Description"
section of this Guaranty.
E A C H UNDERSIGNED GUARANTOR ACKNOWLEDGES HAVING READ A L L THE PROVISIONS O F THIS GUARANTY MD A G R E E S TO ITS
T E R M S . IN ADDITION, E A C H GUARANTOR UNDERSTANDS THAT THIS GUARANTY IS EFFECTIVE UPON GUARANTOR'S EXECUTION AND
D E U V E R Y O F THIS GUARANTY T O LENDER. NO FORMAL A C C E P T A N C E B Y LENDER IS NECESSARY T O WAKE THIS GUARANTY
EFFECTIVE. THIS GUARANTY IS DATED FEBRUARY 9t 2007.
GUARANTOR:

iA&eAW\*^^iMjXi&
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Randy B. Birch (4197)
114 South 200 West
Post Office Box 763
Heber City, UT 84032
Telephone (435) 654-4300
Facsimile (866) 542-8513

IJTAHCOUHTY/-

2010 JUN 30

Daniel R. Widdison (11979)
BOSTWICK & PRICE, P.C.
One Thirty Nine East
South Temple St., Suite 320
Salt Lake City, UT 84111
Telephone: (801) 961-7400
Facsimile: (801) 961-7406
Attorneys for GDE Construct!
IN THE FOURTH JUDICIAL DISTRICT - PROVO DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

DECLARATION OF AMY ELDREDGE
IN OPPOSITION TO THE LEAVITTS'
MOTION FOR PARTIAL SUMMARY
JUDGMENT AGAINST GDE

GDE CONSTRUCTION, INC., a Utah
corporation,
Plaintiff,
vs.

Civil No. 080402840
DIANNE W. LEAVITT, an individual;
BANK OF AMERICAN FORK;
INTERIORS UNLIMITED, LC dba STEVL
PETERSON INTERIORS; MOUNTAIN
LAND DESIGN, INC; MBA ELECTRIC,
LC; NOORDA ARCHITECTURAL
METALS, INC.; THE DRYWALL
SURGEONS OF UTAH, INC.; LIGHTING
SPECIALISTS, INC.; and JOHN DOES, 1
through 10,

Judge Hansen
Consolidating Case Nos.
080402840
080403237
080403334
080404070

Defendants.

-1-
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DIANNE W. LEAVITT and LORIN
LEAVITT,
Plaintiffs,
vs.
GDE CONSTRUCTION, INC.,
Defendants.
HOME OFFICE AND TECHNOLOGIES,
INC., a Utah corporation,
Plaintiff,
vs.
LORIN LEAVITT and DIANNE W.
LEAVITT, individuals,
Defendants.
MBA ELECTRIC, LC, a Utah limited
liability company,
Plaintiff,
vs.
GDE CONSTRUCTION, Inc., a Utah
corporation; LORIN and DIANNE
LEAVITT, individuals,
Defendants.
I am an individual of full legal age residing in Utah County, State of Utah.
1.

This declaration is made according to my own personal knowledge concerning the
subject matter contained herein.
-2-
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2.

I am an officer and owner of GDE Construction, Inc.

3.

. .: ,.t therefore, GDE knew, at the time the Promissory Note and I rust Deed were

given by the Leavitts that the Washington County property was over encumbered.
4.

GDE prepared the Promissory Note and Trust Deed in response to and in aid of

Ilk 1 c,i\ ills' request thai (he I'ii^t ' irn hv r c l e a s a l .

5.

I was told by the Leavitts that the only condition precedent to the granting of a

loan by Citywide Home Loans was the release of the First Lien.
6.

GDE did not expect the I .eavitts to make payments pursi lant to the Promissory

Note but expected to be paid from the proceeds of the refinancing of the Leavitts5 property.
I, Amy Eldredge. I inder penally of perji u: > and pi irsuant to t Jtah Code Ann. §78B 5-705,
do hereby state and declare that the foregoing is true and correct.
Dated this

.day of June, 2010.

A.S

9.C\rrl
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CERTIFICATE OF SERVICE
I certify that on this ^ A ^ d a y of June, 2010,1 caused a true and correct copy of the
foregoing DECLARATION OF AMY ELDREDGE IN OPPOSITION TO THE LEAVITTS'
MOTION FOR SUMM ARY JUDGMENT to be forwarded with all required charges prepaid,
by the methods indicated below, in accordance with the Utah Rules of Civil Procedure, to the
following:
By Electronic Mail to the Following:

Robert Dale
Felicia B. Canfield

Paul P. Burghardt
Michael J. Howell

FABIAN & CLENDEMN, P.C.

RICHARDS, BRANDT, MILLER & NELSON

Wells Fargo Center
299 So. Main Street, 15th Floor
P.O. Box 2465
Salt Lake City, Utah 84110-2465
Attorneys for MBA Electric, LC
Thomas J. Scribner
SCRIBNER & MCCANDLESS

2696 N. University Ave. Ste. 220
Provo, UT 84604
Attorneys for Home Office & Technologies,
Inc.

215 South State Street, Suite 1200
Salt Lake City, Utah 84111
Attorney for Bank ofAmerican Fork
David P. Rose
Jason Hull
DURHAM JONES & PINEGAR

111 E Broadway Ste 900
Salt Lake City, Utah 84110
Attorney for Noorda Architectural Metals
Thomas W. Seiler
Jamis M. Gardner
ROBINSON SEILER & ANDERSON, LC

2500 North University Avenue
P.O. Box 1266
Provo, Utah 84603-1266
Attorneys for Lorinn and Dianne Leavitt
Dana T. Farmer
Smith Knowles, P.C.
4723 Harrison Blvd., Suite 200
Ogden, Utah 84403
Attorney for Mountain Land Design, Inc.

ADDENDUM NO. 10

ORDER STRIKING GDE CONSTRUCTION'S
DEFENSE OF MUTUAL MISTAKE AND PORTIONS OF THE
DECLARATION OF AMY ELDREDGE (R.

2321)

tei

Thomas W. Seiler, #2910
Jamis M. Gardner, #11888
ROBINSON, SEILER & ANDERSON, LC

2500 North University Ave.
PO Box 1266
Provo, Utah 84604
Telephone: (801) 375-1920
Email: jmg@rsalawyers.com
Attorneys for Lorin & Dianne Leavitt
IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

GDE CONSTRUCTION, INC.,
Plaintiff,
vs.

ORDER STRIKING GDE
CONSTRUCTION'S DEFENSE OF
MUTUAL MISTAKE AND PORTIONS
OF THE DECLARATION OF
AMY ELDREDGE

DIANNE W. LEAVITT, et al.,
Defendants.
Civil No. 080402840
Judge Steven L. Hansen
AND RELATED CONSOLIDATED
ACTIONS, CROSS-CLAIMS AND
COUNTERCLAIMS.
The Court has reviewed the Leavitts' Motion to Strike ("Leavitt Motion"), the Bank of
American Fork's Motion to Strike Portions of the Declaration of Amy Eldredge ("BAF Motion")
(collectively the "Motions to Strike"), and all memoranda in support, oppositions and replies
thereto, heard oral argument on September 13, 2010, where counsel for GDE Construction, the
Leavitts, and Bank of American Fork were present and argued, issued the "RULING RE:
Motions for Partial Summary Judgment and Motions to Strike" ("Ruling") on October 26, 2010,
has been fully advised in the premises, and for good cause appearing, does hereby enter the

following:
FINDINGS OF FACT
1.

On October 16, 2008, the Leavitts filed a Verified Complaint against GDE, civil

no. 080403334, ^Verified Complaint") which was later consolidated with the above-captioned
matter.
2.

On December 4, 2008, GDE filed its Verified Answer for GDE Construction to

Verified Complaint of Lorin and Dianne Leavitt (" Verified Answer").
3.

The sworn verification in the Verified Answer was provided by Amy Eldredge, a

principal of GDE.
4.

On May 28, 2010, the Leavitts filed their Motion for Partial Summary Judgment

Against GDE Construction and their accompanying Memorandum in Support.
5.

On June 1, 2010, BAF filed its Motion for Summary Judgment Against GDE

Construction, Inc and its accompanying Memorandum in Support.
6.

On June 28, 2010, GDE filed its Memorandum in Opposition to the Leavitts'

Motion for Partial Summary Judgment ^Opposition"), as well as its Memorandum in
Opposition to Bank of American Fork's Motion for Summary Judgment, in which it also
incorporated its Opposition to the Leavitts' Motion.
7.

On June 30, 2010, GDE filed the Declaration of Amy Eldredge in Opposition to the

Leavitts' Motion for Partial Summary Judgment Against GDE ("Declaration").
8.

Leavitts and BAF filed their respective Motions to Strike, set forth above, in

response to the Declaration.
9.

In GDE's Opposition, GDE raised the affirmative defense of mutual mistake for the

first time in this case. GDE had never raised the defense or made any allegation or averment
related to mistake or mutual mistake in any of its prior pleadings or filings in this action.
10.

In paragraph 5 of the Declaration, Amy Eldredge made the following statement: "I

was told by the Leavitts that the only condition precedent to the granting of a loan by Citywide
Home Loans was the release of the First Lien."
11.

In paragraph 6 of the Declaration, Amy Eldredge also states: "GDE did not expect

the Leavitts to make payments pursuant to the Promissory Note but expected to be paid from the
proceeds of the refinancing of the Leavitts' property."
12.

The Verified Complaint filed by the Leavitts alleged, in paragraph 28:

Plaintiffs informed Defendant that it would be impossible for Plaintiffs to meet
the terms of the Promissory Note. Defendant assured Plaintiffs that they could
work out other terms, that Defendant would not actually expect Plaintiffs to make
the $15,000 initial payment, nor the $10,000 monthly payments as provided for in
the Promissory Note, but that Defendant needed something signed in order to
release the First Lien.
(emphasis added).
13.

The Verified Answer filed by GDE, in paragraph 28 (in response to paragraph 28

of the Verified Complaint), states: "Denied."
14.

On November 5, 2009, Amy Eldredge was placed under oath in a scheduled

30(b)(6) deposition of GDE. During the deposition, Amy Eldredge testified:
Q. And why did you record this notice of mechanic's lien?
A. Because nothing had happened on the promissory note.
Q. So because you had not been paid on the promissory note you recorded another
mechanic's lien.

f.

n

.•'
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A. Yes.
15.

On November 3, 2009, Don Eldredge was placed under oath in a scheduled

30(b)(6) deposition of GDE. During the deposition, Don Eldredge testified:
Q. And what was the purpose of this promissory note?
A. To set up payments for the general contractor fee.

Q. So were you involved in the decision making process that resulted in this
notice of mechanic's lien being filed?
A. Yes.
Q. And what was the purpose of filing this - I'll call it a second lien.
A. Because this one was — the terms of the promissory note had not been met.
CONCLUSIONS OF LAW
1.

Rule 8(c) of the Utah Rules of Civil Procedure requires that parties "shall set forth

affirmatively...any other matter constituting an avoidance or affirmative defense." Ut. R. Civ. P.
8(c).
2.

A catchall statement does not comply with the purpose of Rule 8(c), whose purpose

is put the opposing party on notice of what the party claims as defenses.
3.

"Mutual mistake is an affirmative defense as it raises matters outside the plaintiffs'

prima facie case, and the failure to assert it is a waiver of that defense." Mabey v. Kay Peterson
Constr. Co., 682 P.2d 287, 289 (Utah 1984) (citing Utah R. Civ. P. 8(c), 12(h); Phillips v. JCM
Development Corp., Utah, 666 P.2d 876 (1983).
4.

"Rule 9(b) [of the Utah Rules of Civil Procedure] requires that in all averments of
4
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mistake, the circumstances constituting mistake shall be stated with particularity." Id.
5.

In GDE's Opposition, GDE raised the affirmative defense of mutual mistake for the

first time in this case. GDE had never raised the defense or made any allegation or averment
related to mistake or mutual mistake in any of its prior pleadings or filings in this action.
6.

The affirmative defense of mutual mistake has been waived by GDE.

7.

An affidavit must set forth facts that would be admissible in evidence, and which

are based on personal knowledge. Ut. R. Civ. P. 56(e).
8.

"An affidavit that does not measure up to the standards of [Rule] 56(e) [of the Utah

Rules of Civil Procedure] is subject to a motion to strike." Howick v. Bank of Salt Lake, 28 Utah
2d 64, 66 (Utah 1972).
9.

Paragraph 5 of the Declaration is based on inadmissible double hearsay.

10.

Paragraph 6 of the Declaration is inconsistent with prior statements made by the

principals of GDE, Amy Eldredge and Don Eldredge, and pertains to the affirmative defense of
mutual mistake.
11.

The inconsistency of the statements in the Declaration is a question of fact and goes

to credibility, not admissibility.
ORDER
IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
1.

The Motions to Strike are granted in part, and denied in part.

2.

GDE waived the affirmative defense of mutual mistake in this action.

3.

Paragraph 5 of the Declaration is stricken.

4.

All portions of the Declaration and Opposition which were filed in support of
5

GDE's attempt to claim an affirmative defense of mutual mistake will not be considered.
5.

Paragraph 6 of the Declaration will not be considered as it pertains to GDE's

attempt to claim an affirmative defense of mutual mistake.
DATED this ^ ? day of

^

^

.

2010.

DISTRICT COOTgMiGf^ 0
FOURTH JUDIClAfebWRICT COURT
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CERTIFICATE OF SERVICE
I hereby certify that on this

/z-

day of November, 2010, I caused a copy of the

foregoing [proposed] ORDER STRIKING GDE CONSTRUCTION'S DEFENSE OF MUTUAL
MISTAKE AND PORTIONS OF THE DECLARATION OF AMY ELDREDGE to be sent via
U.S. Mail to the following:

Randy B. Birch
114 South 200 West
PO Box 763
Heber City, UT 84032

Felicia B. Canfield
FABIAN & CLENDENIN

215 South State Street, Suite 1200
Salt Lake City, UT 84111-2323
Attorneys for Bank of American Fork

Daniel R. Widdison
BOSTWICK & PRICE, P.C.

Dana T. Farmer
Smith Knowles
4723 Harrison Blvd., Suite 200
Ogden, UT 84403
Attorneys for Mountainland Design, Inc.

139 East South Temple, Suite 320
Salt Lake City, UT 84111
Attorneys for GDE Construction, Inc.
Thomas J. Scribner
SCRIBNER & MCCANDLESS, P.C.

David P. Rose
Jason R. Hull
Durham Jones & Pinegar
111 East Broadway, Suite 900
Salt Lake City, UT 84110
Attorneys for Noorda Architectural Metals

2696 N. University Ave, Ste. 220
Provo, UT 84604
Attorneys for Home Office & Technologies
Paul P. Burghardt
Michael J. Howell
RICHARDS, BRANDT, MILLER & NELSON

P.O. Box 2465
Salt Lake City, UT 84110-2465
Attorneys for MBA Electric, LC

K
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NOTICE OF INTENT TO SUBMIT FOR SIGNATURE
TO:
Randy B. Birch
114 South 200 West
PO Box 763
Heber City, UT 84032

Felicia B. Canfield
FABIAN & CLENDENIN

215 South State Street, Suite 1200
Salt Lake City, UT 84111-2323
Attorneys for Bank of American Fork

Daniel R. Widdison
BOSTWICK & PRICE, P.C.

139 East South Temple, Suite 320
Salt Lake City, UT 84111
Attorneys for GDE Construction, Inc.
Thomas J. Scribner
SCRIBNER &MCCANDLESS, P.C.

2696 N. University Ave, Ste. 220
Provo, UT 84604
Attorneys for Home Office & Technologies
Paul P. Burghardt
Michael J. Howell

Dana T. Farmer
Smith Knowles
4723 Harrison Blvd., Suite 200
Ogden, UT 84403
Attorneys for Mountainland Design, Inc.
ru
o
David P. Rose
fa
3
Jason R. Hull
^
~<£S
:
Durham Jones & Pinegar
"u
Mlr
J
111 East Broadway, Suite 900
£J
" ;'
Salt Lake City, UT 84110
^
: Attorneys for Noorda ArchitecturaE&Ietals

RICHARDS, BRANDT, MILLER & NELSON

P.O. Box 2465
Salt Lake City, UT 84110-2465
Attorneys for MBA Electric, LC

Please take notice that the undersigned, attorney for the Leavitts will submit the above and
foregoing [proposed] Order Striking GDE Construction's Defense of Mutual Mistake and
Portions of the Declaration of Amy Eldredge to the Honorable Steven L. Hansen for his
signature upon the expiration of five (5) days from the date of this notice, plus three days for
mailing, unless written objection is filed prior to that time pursuant to Rule 7(f)(2) of the Utah
Rules of Civil Procedure.
DATED this

(2~ day of November, 2010.
ROBINSON, SEILER & ANDERSON

THOMAS W. SEILER
J AMIS M. GARDNER
Attorneys for Lorin & Dianne Leavitt

ADDENDUM N O . 11

ORDER DISMISSING GDE CONSTRUCTION'S CLAIMS, RELEASING
ITS LIEN AND US PENDENS, ORDERING IT TO REMOVE
MOUNTAIN LAND DESIGN'S LIEN, AND AWARDING
ATTORNEYS' FEES TO BANK OF AMERICAN FORK (R.

2391)
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Thomas W. Seiler, #2910
Jamis M. Gardner, #11888
ROBINSON, SEILER & ANDERSON, LC

2500 North University Ave.
PO Box 1266
Provo, Utah 84604
Telephone: (801) 375-1920
Email: jmg@rsalawyers.com
Attorneys for Lorin & Dianne Leavitt
IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
GDE CONSTRUCTION, INC.,
Plaintiff,
vs.
DIANNE W. LEAVITT, et al.,
Defendants.
AND RELATED CONSOLIDATED
ACTIONS, CROSS-CLAIMS AND
COUNTERCLAIMS.

ORDER DISMISSING
GDE CONSTRUCTION'S CLAIMS,
RELEASING ITS LIEN
AND LIS PENDENS, ORDERING IT TO
REMOVE MOUNTAIN LAND
DESIGN'S LIEN, AND AWARDING
ATTORNEYS' FEES TO BANK OF
AMERICAN FORK

Civil No. 080402840
Judge Steven L. Hansen

The Court has reviewed the Leavitts' Motion for Partial Summary Judgment Against
GDE Construction ("Leavitt Motion"), the Bank of American Fork's Motion for Summary
Judgment Against GDE Construction, Inc. ("BAFMotion") (collectively the "Motions"), and all
memoranda in support, oppositions and replies thereto, heard oral argument on September 13,
2010, where counsel for GDE Construction, the Leavitts, and Bank of American Fork were
present and argued, issued the "RULING RE: Motions for Partial Summary Judgment and
Motions to Strike" ("Ruling") on October 26, 2010, has been fully advised in the premises, and
•.*n

r

9QQ1

for good cause appearing, does hereby enter the following:
FINDINGS OF FACT
A.

The Parties, the Project, and the Agreements
1.

Dianne W. Leavitt is the owner of a home located at 1774 North High Country

Drive, Orem, Utah, more particularly described as: Lot 7, Hat "F", Cherapple Farms
Subdivision, Orem, Utah, according to the Official Plat thereof on file and of record in
the Utah County Recorder 5 s Office ("Property").
2.

In approximately October of 2006, Lorin and Dianne Leavitt ("Leavitts") entered

into an agreement with GDE Construction, Inc. ("GDE"), whereby GDE, as general contractor,
would provide contractor services for the remodeling of the Leavitts' home located on the
Property ("Project").
3.

Don Eldredge is the President of GDE, and Amy Eldredge is the Secretary for

GDE, and both are authorized to act on GDE's behalf.
4.

The agreement entered into between the Leavitts and GDE in October of 2006

provided that in return for their work on the Project, GDE would be paid on a cost plus 15%
basis ("Agreement").
5.

As part of the Agreement, both parties originally agreed that the cost of the Project

would be approximately $900,000.
6.

In 2007, Bank; of American Fork ("BAF") made two construction loans in the

principal amounts of $1,137,000 and $600,000 (collectively the "BAF Loans") to Dianne W.
Leavitt in connection with the Project.
7.

As security for the BAF Loans, Ms. Leavitt gave BAF two construction deeds of
2

trust which were recorded on the Property on February 15, 2007 as Entry 23665:2007 and on
December 6, 2007 as Entry 169460:2007, respectively, (collectively the "BAF Trust Deeds") in
the official records of the Utah County Recorder, pledging the Property and improvements
thereon as collateral for the BAF Loans in favor of BAF as beneficiary.
8.

In connection with Ms. Leavitt obtaining the BAF Loans to finance the Project, for

each loan GDE, as Guarantor, executed a "Guaranty of Completion and Performance" dated,
respectively, February 9,2007, for the loan in the principal amount of $1,137,000, and December
4, 2007, for the loan in the principal amount of $600,000 (collectively the "Guaranties"), each
for the benefit of BAF.
9.

The only claim BAF has asserted against GDE in this action in its "Amended Answer and

Counterclaim of Defendant Bank of American Fork to Plaintiffs First Amended Complaint" ("BAF's
Counterclaim'9) is for breach of the Guaranties of Completion and Performance.
B.
10.

Disputes as to the Cost of the Project Existed Since the Beginning
Although the Leavitts believed 15% was a high percentage for a "cost plus"

contract in the industry, it was agreed to by the Leavitts because they understood that they would
not be charged for labor performed by GDE or GDE employees, including but not limited to,
framing and other labor performed. The Leavitts would be charged for any material that GDE
was required to provide. These terms were included in the Agreement.
11.

GDE denies that the Leavitts were not to be charged for framing labor, and its

invoices include amounts for framing labor.
12.

The dollar amount GDE was charging the Leavitts for the Project changed several

times during the construction period. The original estimate was for $900,000, which later
3
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changed to $1,200,000, then changed again to $1,600,0000, and has subsequently increased
several times.
13.

When the Leavitts were informed of the increase to $1,600,000 by Amy Eldredge,

a principal of GDE, the Leavitts were shocked. They had not been given any warning or
indication that there would be another price increase, and certainly not such a large increase.
14.

In or about October of 2007, despite the price changes from $900,000 to

$1,200,000 to $1,600,000, Amy Eldredge told the Leavitts that they would need another
$400,000 to complete the Project, and as a result, Lorin Leavitt requested a meeting.
15.

In October of 2007, Lorin Leavitt met with the principals of GDE, Don Eldredge

and Amy Eldredge ("GDE Principals") to discuss the balance of the cost of the Project
("October 2007 Meeting").
16.

At the October 2007 Meeting, Don Eldredge presented to Lorin Leavitt a

handwritten list of items still needing to be paid for on the Project, including items that were
completed and items that still needed to be completed, and it also showed a grand total of how
much was still owing at that time. The grand total of what was still owed as shown on the List
was $1,005,788.15 (the "List9).
17.

Prior to the October 2007 Meeting, the Leavitts were already in the process of

obtaining a second construction loan from Bank of American Fork for $600,000, which GDE
knew about, which loan was finalized on December 4, 2007; so practically, the amount that
would still be owed was approximately $400,000.
18.

At the October 2007 Meeting, the parties agreed that the Leavitts would pay

$400,000. The Leavitts would provide $150,000 up front, and $250,000 would come from a
4
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second mortgage after completion.
19.

GDE denies that the parties reached any agreement related to $400,000 at the

October 2007 Meeting.
20.

Soon after the October 2007 Meeting, the Leavitts paid $150,000 to the bank which

was ultimately disbursed for Project costs.
21.

Since the October 2007 Meeting, the Leavitts have also paid an additional

approximately $127,000 directly to subcontractors for Project costs.
22.

According to GDE, the total amount of the Project is now approximately $2.4

million.
C.
23.

Leavitts and GDE Reach an Accord, Which the Leavitts Satisfied
In March of 2008, the Leavitts and GDE Principals met again, at which meeting

GDE informed the Leavitts that GDE had recorded a lien on the property for $140,000 on March
IS, 200S ("FirstLien").
24.

The First Lien was recorded as Entry 31368:2008 in the official records of the Utah

County Recorder.
25.

In its First Lien GDE claims it "furnished the first labor, materials and/or

equipment on October 10, 2006 and furnished the last labor; materials and/or equipment on April
30,2008."
26.

The First Lien prevented the Leavitts from obtaining permanent financing.

27.

At the meeting in March of 2008 discussed above, when GDE presented the First

Lien which had been recorded, the Leavitts were willing to negotiate terms to be able to pay
GDE what GDE thought they were owed.
5
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Four days after the initial meeting regarding the First Lien, GDE produced a

promissory note and trust deed, and represented to the Leavitts that if the Leavitts signed the
documents, GDE would release the First Lien.
29.

On April 2, 2008, GDE obtained from Mrs. Leavitt an executed a promissory note

in the principal amount of $150,000 ("Promissory Note"\ as payment of the unpaid principal
balance owed to GDE for its work on the Project, which Note included the $140,000 previously
claimed in the First Lien ("GDE Debt").
30.

As security for the Promissory Note, GDE obtained the trust deed from Mrs.

Leavitt dated April 4, 2008, and recorded May 5, 2008 as Entry 20080018279 in the official
records of the Washington County Recorder (the "GDE Trust Deed"), pledging as collateral
other property owned by Dianne Leavitt in Washington County, State of Utah, more accurately
described as follows: CLIFFS OF SNOW CANYON H (SG) LOT 214.
31.

In order for GDE to agree to release First Lien, the Leavitts were required to sign

the Promissory Note. Once the Promissory Note was signed, the First Lien was to be released.
32.

GDE and the Leavitts agreed that Promissory Note and Trust Deed would satisfy

the First Lien. GDE and the Leavitts do not dispute the validity of the Promissory Note and
Trust Deed.
33.

GDE accepted the Promissory Note as payment, as evidenced by its recordation of

the Trust Deed, and its attempt to enforce it through the Notice of Default.
34.

GDE prepared and recorded a Release of Mechanic's Lien on April 3, 2008

("Release of Lien").
35.

GDE and the Leavitts do not dispute that its work was completed prior to April 3,
6
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2008, when the Release of Lien was filed.
36.

GDE's intent in recording the Release of Lien was to release the First Lien, and

that was because GDE received the Promissory Note as payment of the GDE Debt in the
principal amount of $150,000, which amount included the $140,000 principal amount previously
claimed in its First Lien.
37.

The Release of Lien states: "PLEASE TAKE NOTICE THAT the Mechanic's Lien

claimed by GDE.. .is hereby released, the claim having been fully paid and satisfied and that the
Mechanic's Lien.. .is hereby satisfied and discharged."
38.
D.
39.

GDE and the Leavitts reached an accord and satisfaction.
GDE Recorded Additional Liens For the Same Dates and Services
On or about July 10, 2008, the Leavitts discovered that on June 25, 2008, GDE had

recorded another lien on the Property, this one for $150,000, but alleging the same dates of
service as the First Lien ^Second Lien").
40.

The Second Lien was recorded as Entry 73098:2008 in the official records of the

Utah County Recorder.
41.

Even though the First Lien showed an amount owed of $140,000, and the Second

Lien showed $150,000, no additional work had been performed on the Project from the time of
the recording of the First Lien to the time of recording the Second Lien, GDE had simply
recalculated the fees owed to it.
42.

According to GDE, the purpose of filing the Second Lien was because the terms of

the Promissory Note had not been met.
43.

According to GDE, if the Leavitts had paid the Promissory Note in full, then GDE
7

would not be owed anything and GDE's debt would have been satisfied in full.
44.

On July 16, 2008, GDE recorded an amended lien for $563,690.45, as Entry

80751:2008 in the official records of the Utah County Recorder ("Amended Lien").
45.

The Amended Lien claims the same dates of service GDE previously claimed in the

First Lien and Second Lien.
46.

The Amended Lien, and the amounts claimed in this lawsuit, include the $150,000

GDE claims it is owed and for which the Leavitts provided the Promissory Note.
47.

The Amended Lien also included additional unpaid amounts for sums purportedly

owed both to GDE subcontractors, and to other contractors or suppliers for the Project with
whom GDE claims it did not have any contract and to whom it owes nothing.
48.

GDE did not perform any new work on the Project from the time of recording of

the Second Lien to the time of recording the Amended Lien.
49.

GDE claims that if the Promissory Note had been paid, GDE would not be owed

anything now, including not the GDE Debt in the principal amount of $150,000, which is
claimed in the Amended Lien.
50.

On August 18, 2008, GDE caused to be recorded a Notice of Default and Election

to Sell, for the GDE Trust Deed, as Entry 20080032544 in the official records of the Washington
County Recorder ("Notice of Default").
51.

On August 18, 2008, GDE filed this action against the Leavitts, BAF and others.

52.

In its First Amended Complaint filed November 6, 2008 ("Amended Complaint"),

GDE brought claims for, as against Mrs. Leavitt, (1) breach of contract, (2) quantum
meruit/contract implied in fact, (3) quantum merait/contract implied in law, each in the total
8
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principal amount of $563,690.23, and, as against all parties, (4) to foreclose its Amended Lien,
with a deficiency judgment as against Mrs. Leavitt for any resulting deficiency following
foreclosure of its Amended Lien.
53.

The total principal amount GDE claims in this Action that the Leavitts owe to GDE

is the same $150,000 GDE Debt covered by the Promissory Note and Trust Deed, the Second
Lien and Amended Lien.
54.

The only claim GDE asserted in its Amended Complaint as against BAF is its lien

foreclosure claim.
E.

GDE's Current Lien Claims Amounts That GDE Admits It Was Never Owed

55.

The Amended Lien includes amounts owed for work and/or materials provided to

the Project by the following contractors with whom GDE claims it did not have any contract, has
no obligation to pay and has paid, in the following principal amounts:
a.
b.
c.
d.
e.
f.
gh.
i.

Carl C. Nelson Painting:
Cascade Pool:
Comaby Railing:
H&O Technologies:
Interiors Unlimited:
Lighting Specialists:
MBA Electric:
Mountain Land Design:
Orion Outdoor Lighting:
J- R&M Woods:
k. Total Protection:
56.

$35,724.00
$5,324.00
$21,795.60
$96,434.65
$20,000.00
$21,687.51
$34,886.96
$24,132.41
$3,808.86
$54,950.00
$4,429.00

According to GDE, it has no contract with any of the eleven contractors listed

above, it did not direct the work of any of those contractors, and yet, GDE still charged the 15%
general fee for each of the eleven contractors.
57.

GDE claims it did not owe any money to any of the eleven contractors listed above,
9
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but GDE intentionally included amounts claimed by them in its Amended Lien. GDE's reason
for claiming these amounts in its lien although such amounts were not owed to it, was because
GDE was afraid it might get sued.
58.

GDE was afraid it might get sued, but yet it cannot recall whether any of the

contractors included in its Amended Lien had suggested or threatened they would sue at the time
GDE filed the Amended Lien.
59.

The total amount claimed by the eleven subcontractors mentioned above is

$323,172.99.
CONCLUSIONS OF LAW
1.

The First Lien was unambiguously released when GDE recorded the Release of

Lien on April 3, 2008.
2.

Once a lien claimant has unambiguously released a lien for payment or

consideration, that claimant waives any rights to later lien for the same amounts, or property,
covered by the lien it released. See e.g., Projects Unlimited, Inc. v. Copper State Thrift & Loan
Co., 798 P.2d 738, 742, 752 (Utah 1990); First Denver Mortgage Investors v. C.N. Zundel and
Associates, 600 P.2d 521 (Utah 1979); Zions First Nat. Bank v. Saxton, 493 P.2d 602, 603 (Utah
1972).
3.

The Release of Lien, which "released the claim" for labor, materials and/or

equipment furnished on and between October 10, 2006 and April 30, 2008, extinguished
Plaintiffs right to file the Second Lien and subsequent Amended Lien for labor, materials,
and/or equipment furnished on and between the above stated dates.
4.

The Second Lien and Amended Lien are void as a matter of law and its lien

foreclosure claim in its Amended Complaint therefore must be dismissed.
5.

Pursuant to the Release of Lien, GDE has waived any and all rights to maintaining

any lien upon the Property in connection with the Project.
6.

Its liens being void and unenforceable as a matter of law, GDE does not have any

right to lien the Property, nor any right to receive or otherwise collect any amounts due from or
relating or pertaining in any way to work, services, equipment and/or materials that it allegedly
provided to the Property, or that any subcontractor, contractor or independent contractor
provided to the Property, or any part, parcel, and portion of the Property in connection with the
Project.
7.

There is a three-part test for accord and satisfaction: "There must be (1) a bona fide

dispute over an unliquidated amount, (2) a payment made in full settlement of the entire dispute,
and (3) an acceptance of the payment." Smith v. Grand Canyon Expeditions Co., 84 P.3d 1154,
1158 (Utah 2003).
8.

There was a bona fide dispute between GDE and the Leavitts over the total amount

owed on the Project, which was an unliquidated amount.
9.

The Leavitts made a payment in full settlement of the entire dispute when it

provided to GDE the Promissory Note.
10.

A promissory note serves as full payment of the original debt if the parties so agree.

See Interstate Trust Co. v. Headlund, 51 Utah 543 (Utah 1918).
11.

The Release of Lien unequivocally reflects the parties' intent for the Promissory

Note to act as full payment of the First Lien: "PLEASE TAKE NOTICE THAT the Mechanic's
Lien claimed by GDE...is hereby released, the claim having been fully paid and satisfied and
11

that the Mechanic's Lien.. .is hereby satisfied and discharged."
12.

GDE and the Leavitts having reached an accord and satisfaction, GDE's remaining

three claims in its Amended Complaint for breach of contract, quantum meruit/contract implied
in fact, and quantum meruit/contract implied in law must be dismissed.
13.

There are issues of disputed material facts which preclude a finding of summary

judgment on the question of whether or not GDE violated Utah's abuse of lien statute, Utah
Code §38-1-25.
14.

Having concluded that the Second Lien and Amended Lien are void as a matter of

law, the issue of whether or not GDE violated Utah's one-action rule, Utah Code § 78B-6-901, is
moot and need not be decided.
15.

Having concluded that the Second Lien and Amended Lien are void as a matter of

law, the issue of whether or not the Amended Lien should be found invalid or reduced because
GDE liened for amounts which GDE had not paid and which GDE claims it has no contract and
no obligation to pay, as argued in BAF's Motion amd Memorandum in Support thereof, is moot
and need not be decided.
16.

GDE signed the Guaranties, and thereby absolutely guaranteed it would complete

the Project, among other things, free from any and all liens and encumbrances including
mechanics' liens and materialmens' liens.
17.

The Guaranties require GDE to pay for and obtain the release and discharge of any

and all mechanics' liens and materialmens' liens that were filed on the Property in connection
with the Project.
18.

The Guaranties require GDE to pay BAF's attorneys' fees and costs incurred in
12

enforcing the Guaranties, including the attorneys' fees and costs incurred in bringing the BAF
Motion, as well as attorneys' fees and costs incurred in the above-captioned lawsuit.
ORDER
IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
1.

The Motions are granted.

2.

The Amended Complaint filed by GDE is hereby dismissed with prejudice.

3.

GDE does not have any enforceable lien on the Property.

4.

The "Notice of Claim of Lien" recorded by GDE against the Property on June 25,

2008, as Entry No. 73098:2008, in the Office of the Utah County Recorder, is void and
unenforceable and is hereby released.
5.

The "Amended Lien" recorded by GDE against the Property on July 16, 2008, as

Entry No. 80751:2008, in the Office of the Utah County Recorder, is void and unenforceable and
is hereby released.
6.

The "Notice of Lis Pendens" recorded by GDE against the Property on December

12, 2008, as Entry No. 130179:2008, in the Office of the Utah County Recorder, is null and void
and is hereby released.
7.

GDE does not have any right to lien the Property, nor any right to receive or

otherwise collect any amounts due from or relating or pertaining in any way to work, services,
equipment and/or materials that it allegedly provided to the Property, or that any subcontractor,
contractor or independent contractor provided to the Property, or any part, parcel, and portion of
the Property in connection with the Project.
8.

GDE shall pay for and obtain the release of all liens recorded on the Property that
13

in any way relate to the Project, including, but not limited to, the "Amended Notice of
Mechanics Lien" recorded by Mountain Land Design, Inc. against the Property on June 18, 2008,
as Entry No. 70829:2008, in the Office of the Utah County Recorder.
9.

BAF is entitled to an award of reasonable attorneys' fees and costs as against

GDE in the above-captioned action, and for bringing the BAF Motion, to be established by
attorneys fee affidavit.
10.

Pursuant to Rule 54(b) of the Utah Rules of Civil Procedure, the Court expressly

determines that there is no just reason for delay for entry of final judgment as to the claims of
GDEandBAF.
11.

Pursuant to Rule 54(b) of the Utah Rules of Civil Procedure, the foregoing ruling

is certified as, and is, a final order(s), judgment(s), and decree(s) with respect to all matters stated
therein as between GDE and BAF, and as to all matters stated therein as claimed by GDE against
the Leavitts.
12.

A copy of this order may be recorded in the office of the Utah County Recorder.

DATED this

J0* day of

, 2010 O B\GIN^

{JJZ^,

JUDGE
FOURTH JUDICIAL DISTRICT COURT
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CERTIFICATE OF SERVICE
I hereby certify that on this
foregoing

[proposed]

ORDER

//

day of November, 2010, I caused a copy of the

DISMISSING

GDE

CONSTRUCTION'S

CLAIMS,

RELEASING ITS LIEN AND LIS PENDENS, ORDERING IT TO REMOVE MOUNTAIN
LAND DESIGN'S LIEN, AND AWARDING ATTORNEYS' FEES TO BANK OF
AMERICAN FORK to be sent via U.S. Mail to the following:

Felicia B. Canfield

Randy B. Birch
114 South 200 West
PO Box 763
Heber City, UT 84032

FABIAN & CLENDENIN

215 South State Street, Suite 1200
Salt Lake City, UT 84111-2323
Attorneys for Bank of American Fork

Daniel R. Widdison
BOSTWICK & PRICE, P.C.

Dana T. Farmer
Smith Knowles
4723 Harrison Blvd., Suite 200
Ogden, UT 84403
Attorneys for Mountainland Design, Inc.

139 East South Temple, Suite 320
Salt Lake City, UT 84111
Attorneys for GDE Construction, Inc.
Thomas J. Scribner
SCRIBNER & MCCANDLESS, P.C.

2696 N. University Ave, Ste. 220
Provo, UT 84604
Attorneys for Home Office & Technologies
Paul P. Burghardt
Michael J. Howell

David P. Rose
Jason R. Hull
Durham Jones & Pinegar
111 East Broadway, Suite 900
Salt Lake City, UT 84110
Attorneys for Noorda Architectural Metals

RICHARDS, BRANDT, MILLER & NELSON

P.O. Box 2465
Salt Lake City, UT 84110-2465
Attorneys for MBA Electric, LC

, _J*~U/*f. SZ*^?
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ADDENDUM NO. 12

NOTICE OF APPEAL, DATED AND FILED

02/01/2011(R. 2577)

<1'H D!Sl:^i;i COURT
STATED^ UTAH J ^ v

UTAH COUNTY IP

201! FEB - 1 P U: 2 9
Daniel R. Widdison (11979)
Tesch Law Offices, P.C.
314 Main Street, Suite 201
P.O. Box 3390
Park City, Utah 84060-3390
Telephone: (435) 649-0077
Facsimile: (435) 649-2561
Attorneys for Plaintiff
IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH

GDE CONSTRUCTION, INC
Plaintiff,

NOTICE OF APPEAL

v.
DIANNE W. LEAVITT, et al.

Civil No.: 080402840
Judge Steven L. Hansen

Defendants.
AND CONSOLIDATED CASES
COMES NOW Plaintiff, GDE Construction, Inc., by and through its counsel of record,
Randy B. Birch and Tesch Law Offices, P.C, and pursuant to Rule 3 of the Utah Rules of Civil
Procedure, hereby appeals from the following orders and judgment(s) of the Court:
1) Order of November 29, 2010 striking GDE's defense of mutual mistake and striking
portions of the Declaration of Amy Eldredge;

2) Order of December 9, 2010 Dismissing GDE Construction's Claims, Releasing It's
Lien and Lis Pendens, Ordering it to Remove Mountain Land Design's Lien, and Awarding
Attorneys' Fees to Bank of American Fork;
3) Order of January 4, 2011 denying GDE's request for reconsideration; and, if
appropriate,
4) Order of January 4, 2011 granting the Leavitts' request for attorneys' fees; and
5) Judgment of January 10, 2011, awarding BAF its attorneys' fees.
These Orders and Judgments constitute a final, appealable order under Utah Rule of
Appellate Procedure 3(a).
DATED this Uf^

day of February, 2011.
TESCH LAW OFFICES, P.C.

^i^
^

^^Efaniel R. Widdison
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I do hereby certify that on the _^_ day of February, 2011,1 caused a true and correct copy
of the foregoing NOTICE OF APPEAL to be sent via US Mail, postage prepaid, to the
following:
Thomas W. Seiler
Jamis M. Gardner

Dana T. Farmer

ROBINSON, SEILER & ANDERSON, LC

4723 Harrison Blvd., Ste 200
Ogden, UT 84403

PO Box 1266
Provo, UT 84604
Felicia B. Canfield
FABIAN & CLENDENIN

SMITH KNOWLES

David P. Rose
Jason R. Hul

215 South State St, Ste 1200
Salt Lake City, UT 84111-2323

DURHAM JONES & PINEGAR

Thomas J. Scribner

Paul P. Burghardt
Michael J. Howell

SCRIBNER & MCCANDLESS, P.C.

2696 N. University Ave, Ste 220
Provo, UT 84604
Randy Birch
PO Box 763
Heber City, UT 84032

111 E. Broadway, Ste 900
Salt Lake City, UT 84110

RICHARDS, BRANDT, MILLER & NELSON

PO Box 2465
Salt Lake City, UT 84110-2465

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 08 0402840 by the method and on,,the date
specified.
"
, •-—;- ~ " ""*" ~"W5-^"'
BY HAND:
Date:

COURT OF APPEALS

9--^-il
Deputy Court

Page 1 ( l a s t )
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ADDENDUM N O . 13

ORDER CERTIFYING CERTAIN ORDERS AS FINAL UNDER
RULE 54(B) AND EXTENDING THE TIME TO
FILE A NOTICE OF APPEAL

(R. 2624)
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Daniel R. Widdison (11979)
Tesch Law Offices, P.C.
314 Main Street, Suite 201
P.O. Box 3390
Park City, Utah 84060-3390
Telephone: (435) 649-0077
Facsimile: (435) 649-2561
Attorneys for Plaintiff

IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH
ORDER CERTIFYING CERTAIN
ORDERS AS FINAL UNDER RULE
54(B) AND EXTENDING THE TIME
TO FILE A NOTICE OF APPEAL

GDE CONSTRUCTION, INC
Plaintiff,
v.

Civil No.: 080402840

DIANNE W. LEAVITT, et al.

Judge Steven L. Hansen

Defendants.
AND CONSOLIDATED CASES

The Court has reviewed the GDE's Motion to Set Aside Judgments Entered on January
10, 2011 and Request for 54(b) Certification and Extension of Time to File Appeal and
accompanying memorandum, and for good cause appearing, enters the following ORDER:
That the following Orders and Judgments be certified as afinalorder(s), judgment(s) and
decree with respect to all matters stated therein as between GDE and BAF and GDE and the
Leavitts:
1) Order of November 29, 2010 striking GDE's defense of mutual mistake and striking
portions of the Declaration of Amy Eldredge;
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2) Order of December 9, 2010 Dismissing GDE Construction's Claims, Releasing It's
Lien and Lis Pendens, Ordering it to Remove Mountain Land Design's Lien, and Awarding
Attorneys' Fees to Bank of American Fork;
3) Order of January 4, 2011 denying GDE's request for reconsideration; and, if
appropriate,
4) Order of January 4, 2011 granting the Leavitts' request for attorneys' fees; and
5) Judgment of January 10,2011, awarding B AF its attorneys' fees.
The Court further ORDERS that the amount of time to file an appeal is extended to twenty (20)
days from the date of this Order.
DATED this

/

day of

-f&U

,

,2011.
BY THE COURT:
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